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Thank you very much Kristen for that overkind introduction.   

I got an introduction the other day in Glasgow from the Chairman speaking with a very broad Scottish 

accent.  He said "welcome to this distinguished "liar" (lawyer) - it sums up my career trajectory more, 

but it is great to be back at Allens.  Although my career at Allens was in Sydney rather than 

Melbourne, Private Eye describes me as an Australian who has had a vowel transplant which comes 

from too many years perhaps bowing and scraping in the English Courts.  Now I am bowed and 

scraped to, it comes rather oddly.  I'm a Master of the Middle Temple at the moment, which is rather 

like being the head of a film studio, we have the Middle Temple halls being taken over by Harry Potter 

No. 7.  It's Hogwart's Hall and, you see, my daughter is the smallest girl in Slytherin.  At the Temple 

Church, of course, we are going to be making a fortune out of the film company that is doing the Da 

Vinci Code.  And, over the road in the Gothic High Court which briefly I had to return, it is the case of 

two authors of a non-fiction book, the Holy Blood and the Holy Grail versus Dan Brown and Random 

House.  In fact Random House published both books so it is making a lot of money out of the publicity.  

But the case doesn't seem to be going very well for the authors of the non-fiction book.  One of them 

made a witness statement which had accused Brown of ripping them off pretty fully in the story of 

Jesus' love child and how it was covered up by the Catholic Church and this error was pointed out to 

him and he said delicately from the witness box "I think I could have phrased that paragraph more 

felicitously" - "Yes", said Dan Brown's QC, "you could, for instance, have told the truth".  Well, I don’t 

believe in authors suing each other.   

Jeffrey Archer once sued me.  I described him as a disgraced and bankrupt former MP and while he 

didn’t mind being called disgraced, he did mind being called bankrupt because he argued that meant 

that he was bankrupted by a Court.  I had to dig out his own publisher's dictionary, published by 

Harper Collins, to show that the first meaning of bankrupt was in fact "unable to pay your debts as they 

became due" which was true of Jeffrey Archer.  But he didn’t hold grudges and, sure enough, soon I 

was retained by the Lady Archer on a breach a privacy case to sue her PA who had been telling the 

tabloids for large sums of money about her face lift.  Of course, no one realised she had a face lift until 

she took the legal action, (one of the problems with breaches of privacy).  But we discovered in the 

course of this case that the PA so venomously hated the Archers that she would raid their deep freeze 

at the vicarage of an evening and get their deep frozen chickens, take them home and cook them and 

then take them back to the deep freeze in the hope that botulism would be contracted by the whole 

family.  It would be a great plot for a novel and no doubt you will find this in the next Jeffrey Archer.  



 

It is terrific to introduce or to be here at the founding and the beginning of the Human Rights Law 

Resource Centre.  I was many years ago invovled at the founding of Redfern Legal Centre which of 

course was a copy of Fitzroy Legal Service, and even earlier I started at Allens in Sydney, Allen Allen 

& Hemsley as it then was.  In the late 60's when ideas of helping the underprivileged were first mooted 

we demanded that the University have a course in poverty law.  Well, we didn’t get it - they insisted on 

calling it law and social justice; there was a nervousness about assisting the underprivileged.  In fact I 

started defending when I became, I did three years of articles at Allens and then became a solicitor 

before going to Oxford, and I started acting for Aborigines, who had a range of problems, many of 

them criminal, and the problem was, of course, that in 1970, Allens did not do criminal law.  So I went 

to see the senior partner, the venerable Sir Norman Cooper, and said I would like to defend these 

Aborigines and I wonder whether we could change the policy.  He sort of patted me on the head and 

took his pipe out and said, "Son, what you’ve got to understand is we simply can't have criminals in 

our waiting room sitting with Mr Packer and Harry M Miller and the Board of Mineral Securities", all of 

whom within 5 years were either in jail or indicted.  So Allens learnt to do criminal law the hard way.   

Well I want to talk about the Human Rights Act 1998 (UK) and I want to talk about, I suppose, the 

genesis of human rights in history because it is a remarkable story and it is a story that has to be told.  

We don’t only have to convince ourselves, we have to convince politicians and we have to convince 

newspapers and we have to convince civil society that a human rights based law is going to work, not 

just for minorities, although it certainly works for them, but for all those who are at the end of bloody-

minded bureaucrats.  That has been, as I will explain, the English experience from which George 

Williams has drawn so heavily.  I will also consider the argument of course that Bills of Rights take 

power away from Parliament; that they are somehow undemocratic.  The Australian newspaper has 

been editorialising, together with many commentators, that Bills of Rights are somehow undemocratic.  

Let's just consider for a moment how Bills of Rights began.  They began, the idea goes back 400 

years to the famous confrontation between James the First, the most absolute and canny monarch, 

and Edward Cooke his Chief Justice, the greatest common lawyer in history.  James, to provoke 

Cooke I'm sure, said, "Well I am divinely appointed, I appoint and sack judges if they displease me, I 

am the court of appeal, I should be on the top of the judicial structure."  And Cooke muttered out the 

famous words or at least in his own reports he reported himself as saying courageously to the 

sovereign "The law is the golden metewand and measure to try the causes of Your Majesty's subjects 

and by that law Your Majesty is protected in safety and peace."  But James, who was a Scottish thug, 

got to thump him and he prostrated himself on the floor and apologised.  But he was sacked in 1616 

for bringing down a judgment that the King didn’t like.  He joined the dissidents in Parliament, he 

joined a group of amazing people, puritans, Sir John Eliot, Pym, Hampden, great parliamentary figures 

who were determined to wrest power, some power for Parliament against the pretensions of this 

absolutist sovereign.  

So, when the sovereign's son, Charles I, decided to tax without calling Parliament, put on tonnage and 

poundage, these courageous MPs refused to pay it and the King used his absolute power to put them 

in jail.  And that was when Sir Edward Cooke, the master of the common law, drew up the first Bill of 

Rights in 1628 to defend the rights of Parliament against the King.  That was the proposal and one of 

its basic provisions was due process, the right of subjects only to be detained by the courts and not by 

the King.  Well the King abolished Parliament.  For 11 years Britain had no Parliament, the King 

denied religious freedom, the King through his Star Chamber (which was a little group of Ministers and 

one or two mixed little Judges) tortured the puritan creatures.  That was when Parliament fought the 



 

King and in 1641 the Star Chamber was abolished, one of the greatest moments in the common law, 

relived by the House of Lords a few months ago in its great decision that torture evidence could not be 

admitted even in special terrorist courts.  Parliament won independence in 6 years of the most brutal 

war.  One in ten Englishman lost their lives in those years of civil war, the worst carnage in the 

trenches or on the battlefields. 

There came to Parliament because it was an extraordinary situation where you had a King who was 

the enemy who everyone believed to have been divinely ordained.  We can beat him 99 times, said 

Cromwell, and if he beats us the 100th occasion, we all get hanged.  He was there under house arrest 

or castle arrest fomenting another war from his forces in Ireland and there came to prominence a 

lawyer that I have written this book about.  His name was John Cooke.  He was poor, he was a 

sharecropper's son who had got into a new college in Wadham through the gift of a puritan who had 

given him a scholarship for poor children and he was the most extraordinary legal reformer; he was a 

brilliant mind.  He was the first to say that poverty causes crime.  He was the first to argue for abolition 

of the death penalty.  He was the first to demand that Latin be abolished in the courts.  He was the first 

to argue for a land registry.  He was the first to demand fusion of law and equity.  His writings are 

extraordinary looked at today, because as you can see I was still a student I think before law and 

equity was fused in New South Wales.  He was imprisoned for debt because his family had suffered, 

this terrible vice of the English common law which it took a Dickens several hundred years later to 

remove and so, and he created the right of silence - he was the counsel for John Lilburn and the 

House of Lords in 1646 that established the right to silence and it was he who, when all the other 

lawyers fled, received the great brief from Parliament to end impunity, end the impunity of King and 

Magistrates for the first time.  I think that impunity has been used in this Kofi Annan sense of the right 

to live happily ever after of those who mass murderer their own people. 

Well, so determined, so the rights gradually in this period become one by Cooke's client John Lilburn, 

John the Leveller who was the man who Cooke represented in the right to silence case.  His own trial 

was remarkable, this is where we start to get ideas of due process crystallising the right even of those 

who were defending treason charges to be defended by lawyers.  Lilburn establishes the right to be 

tried in open court; he establishes the right to argue that the right to have a McKenzie lawyer; the right 

to have a friend in court; the first appearance of a solicitor having rights to audience is in John Lilburn's 

case.  It establishes the right to be treated in the dock with basic humanity by asking him to relieve 

himself, the court denied and he had an officer bring a chamber pot and the chamber pot was brought 

in and he urinated and he passed it to the jury who all were very keen to urinate and so we get the first 

sense that defendants should be treated with a modicum of civility. 

So these are great times and my book is about the republican period - the British don’t like to admit 

that they have ever been a republic, you go to the House of Commons library and ask for literature on 

the republic and they look at you absolutely blankly until they say "Oh, you mean the Interregnum, Sir".  

They will not acknowledge that, in fact, the great rights of the western values that we so advance 

today against the Islamists and whatever, the sovereignty of Parliament, that with religious tolerance, 

the freedom from torture, independence of the judiciary was established by the republicans.  And of 

course, it all came to a messy end in 1660 - Cooke and his lawyer friends, including the founder of 

Harvard, were placed in a rigged trial in the Old Bailey and they were taken out and hung, drawn and 

quartered which was a peculiarly horrible end.  You were hung so you didn’t quite lose consciousness 

and then cut down and your private parts were cut off and fed to the dogs and a red hot brazier was 

inserted and your bowels were ripped out and you died in the stench of your own bowels.  It was the 



 

worst kind of death that could be devised.  And the courage of John Cooke, this amazing lawyer who I 

believe should be a lesson to all of us interested in human rights - was such he and the first 10 died so 

bravely that the crowds who had welcomed Charles II began to swing round and sympathise with the 

republicans who were being executed so the prisons were full of republicans who couldn’t be brought 

to trial.  The King daren't put at risk alienating the crowd so he didn’t know what to do with them.  

There was still habeas corpus, the Magna Carta Clause 29, the foundation of the right not to be 

detained indefinitely.  And he had a very smart lawyer Lord Clarendon who said, "I know what we'll do, 

we will stick them on offshore islands where habeas corpus doesn't run" and that was the precedent 

for Guantanamo Bay.  It was regarded as devious even in those days.  When Parliament recovered its 

wits in 1679 it passed the Habeas Corpus Act to apply to offshore islands and it was that act of Justice 

Stephens that applies when it comes to Rasul v Bush, the case that afforded a sort of due process, 

although not due enough to those in Guantanamo.  And then of course we have the 1689 Bills of 

Rights, which actually enshrines a few of the gains of the 1640's: no torture, no cruel and unusual 

punishment, MP's rights to freedom of speech. 

That too was a compromise between Parliament and the King, a degree of power sharing that 

Parliament finally achieves through the 1689 Bill of Rights.  It is nonsense, nonsense on stilts, to say 

that in some way Bills of Rights diminish democracy or are undemocratic.  This nonsense has been 

peddled in the press at the moment, directed to the Victorian Bill of Rights, and is simply historically 

untrue.  The Bills of Rights devised by Sir Edward Cooke in 1689 were seen as fundamental to the 

separation of powers to democracy, to give independent judges (and this was the period in which the 

independence of the judiciary the most important feature is established).  Well, spool forward 100 

years and you get these Bills of Rights: Clause 29 of the Magna Carta which will see says that no-one 

will be denied and no-one will be delayed justice or right is being used by in the time of John Wilkes, 

the next great agitator, dissident MP, the next Lord Mayor of London eventually.  The man whom the 

London mob would shout "Wilkes and liberty," but because he was the one who Lord Halifax raided 

with the messages of the press; Entink v Carrington (the great privacy case regarding the stolen 

papers seized by the Secretary of State without a warrant, general warrants illegal); these great 

decisions of the late 18th century based, achieved by the Chief Justice of Common Pleas.  It was the 

genius of Wilke's lawyer, a QC (or sergeants as they were then), called John Glen to bypass Lord 

Mansfield who was this maligned presence on the Chancery Bench and go to Common Pleas where 

Pratt, later Lord Camden, a great liberal, delivered judgments that abolished general warrants and cut 

down and simply declared general searches illegal.  I reviewed recently a biography of Wilkes and 

apparently the crowd didn’t shout "Wilkes and liberty", the shout was "Pratt, Wilkes and liberty for all".  

The mob recognising that you can't have a great radical without a great lawyer behind him or 

representing him.  And it was "Pratt, Wilkes and liberty for all", the recognition of the role of the 

judiciary. Whether they will be shouting "Maxwell, Human Rights Centre and liberty for all," I don't 

know.  

But there you have, and then of course we get the Bills of Rights in the American Constitution and the 

French Declaration of the Rights of Man (always men, never women) and these were attacked on both 

sides in the 19th century.  Bentham started, he said in "Nonsense on Stilts" what he was saying was 

nonsense was the idea of natural rights.  These weren't human rights that were dealt with, these were 

natural rights and he pointed out that it was nonsense to say that a child when born has the same 

rights as an adult and so forth.  And from the left, Karl Marx weighed in, in his essay on the Jewish 

question in 1848, bourgeois rights he claimed, freedom of expression, freedom or property.  So from 



 

the liberals and from the Marxists there was a real attack from both ends and those attacks died very 

hard and have been much misunderstood. 

In Marbury v Madison in 1803 you get to the first time in America this notion that you can 

constitutionalise rights; that you can enforce, that the Supreme Court will enforce, rights and you get a 

growing pride in the American constitution - a pride that was sufficiently great for our founding fathers 

in Australia at the end of the century seriously to consider importing into the Federal Constitution some 

of the American guarantees.  But those founding fathers were men who thought like Pauline Hanson.  

The attempt, I don’t know if you have read the 1898 Melbourne Convention Debates, about whether to 

inject into the Australian constitution guarantees of equality and due process.  They were defeated by 

Isaac Isaacs, the trade union lawyer who warned of the danger an antidiscrimination clause would be 

to the workers of Australia; that it would help the Chinese.  It was a virulent anti-Chinese diatribe. 

Sir John Forrest, the Premier I think of Western Australia, spoke of and I quote "the great feeling of the 

Australian people against the coloured people."  That was also an important speech.  What was said 

about Aborigines, read those debates and you see that they were mentioned as if they were animals 

threatening the crops.  They were mentioned in the context of kangaroos as a kind of sub-human 

species denied the basic right of being counted in the census, I think done for 1966. 

As modern Australians, I think we should be distressed not so much by the virulence of the racism that 

infected our founding fathers in the Melbourne Debates but the fact that it did blind them to the 

advantage of adopting the United States Code of universal human values as a bedrock upon which 

Australian law could develop logically and humanely.  Instead, and this was at the insistence of the 

British government, we kept the Privy Council.  The British were very keen for Australians to federate.  

There was no objection at all, but the one condition they had was that we kept the Privy Council and I 

think we kept it, didn't we, until Chris and Gareth got rid of it finally in 1986, much to the annoyance of 

Sydney silks who had issued the writs and had a great time, but there it was.   

Well what happened to human rights?  The amazing thing is that in the 20th century you never until 

1939 get the phrase "human rights" used.  For all the advance of Hitler in Germany there is no 

European intellectual or politician who talks about human rights until an extraordinary little group that 

centred around H.G. Wells and Viscount Sankey who was the first Labour Lord Chancellor.  This 

group of socialist lawyers and intellectuals meeting as the storm clouds gathered in 1938 and 1939.  J 

B Priestley was one of them, A A Milne motored up from Pooh Corner to add his tuppenceworth to the 

draft of the first, this universal declaration of human rights that was going to be enforceable.  And 

Penguin have given me in fact the first edition of this little Penguin special H.G. Wells on the Rights of 

Man which was enormously influential and first talked in terms not of natural rights but of human rights 

and enforceable human rights.  It went through 30 languages, hundreds of thousands of copies.  The 

Foreign Office became so keen on it they had it translated into German and dropped on the advancing 

armies as the German army went across France, but they didn't stop to read it. 

But it inspired H G Wells' friend, President Roosevelt-Franklin Roosevelt, and it inspired his great 

"Four Freedoms" speech in 1942.  The purpose of fighting the Second World War was for four 

freedoms: freedom from hunger and fear, interestingly enough, as well as freedom of speech and 

religion.  So there you had various drafting exercises which led eventually to Nuremburg.  And it was 

very lucky we got Nuremburg at all because Churchill was dead opposed - he had seen the way 

Charles I had become a martyr and the last thing he wanted to do is to give Hitler a soapbox so he 

was violently opposed to any kind of war crimes trial.  He drew up a list of 75 top Nazi leaders who 

were to be shot six hours after they had been arrested - they had been given six hours to say their 



 

prayers and then be shot.  Although he had a better idea later - one of the telegrams has just been 

released saying that he told Cabinet that maybe the Americans can send the electrical chair over on 

lend-lease so that they could put the Nazi leaders in that.  But the Americans Truman and Justice 

Jackson, the great prosecutor, took the position that to execute them without any due process would 

not sit on the American conscience or be remembered by our children with pride.  And so there was a 

complete deadlock between the Americans demanding due process and the British.  And so of course 

the deadlock was broken by Joe Stalin who loved show trials so long as everyone got shot in the end, 

and that's how we got to Nuremburg.  And the evidence from Nuremburg going to Eleanor Roosevelt 

and her committee at the UN Human Rights Committee drawing up the Declaration of Human Rights.  

Finally, on the 11th December 1948, Eleanor Roosevelt's great iconic moment (which we always 

forget about): Eleanor Roosevelt delivering to the President of the General Assembly (who happened 

to be our own Doc Evatt), the Universal Declaration of Human Rights and the great triptych of human 

rights, the Genocide Convention, that had been agreed the day before.  A few months later the 

Geneva Conventions, the four Geneva Convention and the Universal Declaration which of course 

together have informed years later the International Covenant on Civil and Political Rights which 

George Williams has recommended should be, as it were, incorporated in Victorian law. 

There are stories, I can tell you, what happened for many years was nothing.  We just got lots of 

international conventions none of them with any enforcement mechanisms attached.  They were good 

conventions.  You had conventions against apartheid, conventions against racism and sexism and 

conventions against abuse of children.  Someone in Rwanda in 1994, surveying the killing fields, said: 

"The road to hell is paved with good conventions."  They weren't enforced and I remember hearing a 

joke when I was in Sarajevo in '92; What do you do to a man who commits murder?  You put him in 

prison for life.  What do you do to a man who kills 20 people?  You put him into a mental asylum until 

he's cured.  What do you do to a man who kills 200,000 people?  You send him to a luxury hotel in 

Geneva for peace negotiations."  That was a joke told about Slobodan Milosevic and it got blacker and 

there just wasn't in any of these conventions, despite human rights galore, any enforcement 

mechanism.  

Except in 1953, in order to persuade the teetering states of middle Europe to resist the communist 

encroachment, the lawyer in the Foreign Office in Britain drew up with his draftsman a European 

Convention of Human Rights and it took a long time before people realised the potency of this 

instrument.  It wasn't till 1966 that Gerald Gardiner accepted the right of individual petition and lawyers 

were very dozy.  It took them a few years to wake up to how radical this change would be for the 

common law.  It wasn't till Sidney Golder who was a prisoner who wasn't being allowed to correspond 

with his lawyer, took the first case in which Britain was declared to have contravened the Convention.  

And under the deal that was done, Britain had to change its laws within 6 months.  And that began an 

avalanche of cases across the board where Britain was constantly held to be in breach of the 

European Convention of Human Rights which builds on the Universal Declaration and is very similar 

to the International Covenant.  

So in the '70's and in the '80's we are getting all these cases that go to Strasbourg where the 

European Court sits, and slowly the English judiciary who had really been, there were two things that 

affected them I think.  One was the Thatcher industrial relations legislation which required judges 

really to take partisan positions; the other was the latter part of Lord Denning's life which was very sad, 

he was over-weaning and out of place time and again and despite the House of Lords curbing him, his 

last years were a sort of picture of the untrustworthy, unstable judge.  So the left resisted at first the 



 

idea of incorporating the European Convention because it would mean more power for judges and this 

slogan that you are getting today from the right from these mad dog right wing commentators in The 

Australian, "You can’t trust the judges", "More power, blank cheque to judges".  And built out of John 

Griffith's book on the politics of the judiciary and the great fear that right wing judges would do terrible 

things with the Bill of Rights.  And it took a long time for the Labor movement to disabuse itself of this 

fantasy.  

And it was finally in '93 where we succeeded in getting through the Labor Party the policy that we 

would incorporate the Bill of Rights in a way which would enable an independent judiciary and to play 

its constitutional part by a process of, first of all, the key to incorporating was not to as in America, to 

give the judges complete power, but to have a rule of interpretation of statutes that you have got to 

interpret a statute, as far as possible to promote human rights or consonant with the European 

Convention - that was the first.  Then the next thing was a declaration of incompatibility - if a statute for 

example could not be interpreted because you had to stand on your head to interpret it in conformity 

with the Convention then the Court would issue a Declaration of Incompatibility which was a device 

that put this issue back and forced Parliament to look at it again.  Parliament wasn't obliged to look at 

it favourably to the human rights position, Parliament just had to look at it.  So there was no question 

by these devices of affecting Parliamentary sovereignty, and George Williams has basically I think 

taken this process, this procedure.  

And of course the great thing about the Bill of Rights in this way is that it introduces proportionality as 

a test - no longer is a judicial review confined and cabined and cribbed to the Wednesbury Principles 

as Robin Cook said in those disastrous cases that really forced you to find the administrator irrational.  

The doctrine of proportionality has been the most useful thing in the five or six years that the Human 

Rights Act has operated in Britain.  The great beneficiaries have been simply ordinary citizens who 

have been treated bloody-mindedly by the bureaucracy.  Of course we have had homosexuals, we've 

had asylum seekers, we've had mental patients, we've had the minorities benefiting as they should 

from the Bill of Rights. but what no-one will tell you and no-one has told the Australian public, certainly 

not the editorials in The Australian, is that the people who have most benefited have been ordinary 

citizens who have been maltreated by bureaucrats in cases that never would be taken up in 

Parliament but they have been able to win fair treatment, fair play, through the Courts.   

So the Labor Party in '93 subscribed to this system, the Bill of Rights which is basically the Williams 

approach.  The Conservatives went back and forth.  When they were in opposition in the 70's, Lord 

Hailsham decided that a Bill of Rights was a very good thing.  When he came to power again in the 

Thatcher years he decided that it wasn't.  So the Conservatives did oppose it when it was brought in 

and they mistook it.  They misunderstood it for a couple of years but now they are using it very 

effectively.  They have been totally supportive of it in the recent attempts by the Government to 

introduce the offence of glorifying terrorism in a way that would make it impossible to write a flattering 

biography or an autobiography of Robespierre, and the attempt to have a law against stirring up 

religious hatred.  So the Conservatives are now on side.  Labour was convinced and in 1998 it made 

the changes and the judges took a while - I think the influence from Strasbourg was considerable 

because you get to see just after Australia left the Privy Council which was basically the English law 

lords spending a day or two dealing with the natives and nodding through the local administration.  In 

1988, under the influence of Strasbourg, and the other influence was Tiananmen Square - actually, in 

Hong Kong the Bill of Rights was rushed through for Hong Kong after Tiananmen - the judges started 

to think in terms of human rights and the Westminster style of constitutions which all had human rights 



 

clauses, they were training themselves in the Privy Council in the late '80's and certainly in the '90's 

we had the of Pratt v Attorney General of Jamaica where cruel and unusual punishment was held to 

cover more than five years waiting on death row for execution and that makes commutations of 

thousands of people on death row in the Caribbean and that kind of jurisprudence was slowly gearing 

up in the Privy Council and was available in 2000 when the Bill of Rights became a part of English law.  

And I think as I say the important decisions, there have been many, Section 3 the Interpretation clause 

- Section 3 has to be judicial interpretation, not judicial vandalism so judges can't stand a statute on its 

head by virtue of making it, stretching it, as far as possible to conform with human rights, but they can 

certainly slaughter sacred cows as another judge said.  In the first two years the Convention was 

considered in 430 High Court cases.  In 300 of those cases it affected the result.  In 94 cases, and this 

is in the first year of the operation of the English Act which will be really the same as the Victorian if it 

goes through, 94 cases succeeded where they wouldn't have under the old common law.  It has 

meant so many defects in the common law have been able to be remedied. 

We have, I thought I'd just indicate the range, of course the declaration of incompatibility is the last 

resort, and judges are really reluctant to bring down such declarations, but the first nine, there were 

nine made in the first year, and it will give you an idea of what the range is if I just quickly go through 

them.  There was the Alconbury case where planning legislation fell foul of the Human Rights Act 

because it didn't provide an appeal on the merits.  So that was planning.  Then there was the mental 

patient case where the mental patients had to prove that they were not a danger to the public in order 

to get out of secure hospitals.  Under the Act the Court of Appeal held that the onus of proof had to be 

on the detaining authority, not on the mental patient.  The third case was where it involved the 

Consumer Credit Act where they found discrimination in that between married and unmarried couples.  

The fourth, International Transport v Secretary of State where there had been an automatic fine on 

airlines bringing in people without visas from Australia and other places to Britain and that was found 

incompatible with Article 6, you had to give the airline an opportunity not to, when we tried, I think we 

tried in 1988 to get a few milk soppy clauses through a referendum that Lionel Bowen, freedom of 

speech and Joh Bjelke Petersen said it would lead to homosexuals running naked in the streets.  This 

is Qantas succeeding on the Human Rights Act.  The next one, Matthews v Ministry of Defence, the 

High Court found Crown immunity from civil suits in negligence by service personnel incompatible with 

the Article 6 which is the due process clause.  Hooper v Secretary of State Pensions, discriminatory 

provisions in the Social Security Act.  Wilkinson v Inland Revenue Commissioners, the High Court 

found discrimination in the tax laws, so taxpayers got a benefit. 

A v Secretary of State for the Home Department, that was unfortunately all these great cases now you 

no longer get Brooks and Bernard, such interesting names, its all acronyms - A B C D - but A is the 

Belmarsh case where in their terror hysteria the government purported to detain indefinitely aliens, 

mainly Algerians, who were just detained at Belmarsh Prison.  And the House of Lords quite famously 

and unanimously held that was discrimination contrary to the Bill of Rights and those nine who had all 

been in prison for a couple of years are now out and about and of no danger at all.  But that was 

perhaps the most fundamental use in a terrorism context.  And then of course the other very important 

power that the politicians had kept to themselves was deciding minimum sentence for murder, and 

that was taken away.  One of the many great things about the human rights regime is that it takes 

away some politicians discretions, justice discretions that they shouldn’t have and don’t exercise 

properly.  So that gives you in just the first year the very wide range of things that the Act has 

achieved.  As I say the Conservatives are now using it, Labour on the one hand boasts about it, on the 

other hand is a bit irked on the terrorism cases.  Charles III was muttering in his grumpy way for 



 

several years about all these lawyers and, of course, complaining about the Human Rights Act and 

then of course when he wanted to marry Camilla in a registry office someone pointed to an old 17th 

century law which seemed to prohibit the heir to the throne to marrying other than in the Anglican 

church and the Lord Chancellor was delighted to announce that because of Section 3 of the Human 

Rights Act, it would be possible to interpret the 17th century law to enable him to marry as he wished 

so that shut him up, and so there it is.  

And what is so important, speaking as a lawyer, is how the jurisprudence of human rights is being 

developed in the English Courts, the European Court in Strasbourg, in the South African Constitutional 

Court by great lawyers like Albie Sachs and Arthur Chaskalson, in the New Zealand Courts and the 

American Courts, we are coming back to the idea of universal human rights in which there is a 

universal and developing jurisprudence.  And one of the great things about advocacy these days in 

these courts is that you have the leading courts to choose from.  But here today you have these 

extraordinary articles that are being published, sounding the alarm about bills of right as Mr James 

Allen who apparently, unbelievably really, is a professor of law, albeit at the University of Queensland.  

But he says by giving a blank cheque to an unelected judiciary the Victorian government will be 

playing with fire.  Now he begins with a quote from Bentham that "Anyone could have rights is 

nonsense on stilts" said English philosopher Jeremy Bentham.  Well that’s right, but Bentham was 

speaking in a context of natural rights that had nothing to do with it.  So he begins by making  a 

completely false attribution he goes on that what the bill of rights sirens are really selling is an 

instrument that transfers some of the line drawing powers that are presently exercised by elected 

legislators to unelected judges.  Line drawing powers - how often as Parliament state, how often it 

considers, the hundreds of individual cases that come before the courts.  The great mass of human 

rights cases in the English courts come from ordinary citizens whose problems with getting fair play 

from the bureaucracy would never be mentioned in Parliament.  This idea that Parliament sits there 24 

hours a day drawing lines, righting wrongs, ironing out due process is a fantasy.  Then he goes on, 

"What they won't tell you is that once the Bill of Rights is in place, the judges can interpret it anyway 

they want, anything can happen", says this Professor from Queensland University. "A Bill of Rights is a 

blank cheque issued to the jurisdictions' unelected judiciary." It seems to be a great way of attacking 

judges to say they are unelected.  Well thank goodness they are because as I have tried to explain, 

the whole context of separation of powers is that you should have unelected judges.  "You will have to 

live with the damage done to democratic decision making and rule by the people".  Well that’s 

Professors Allen's view and it borders I think on intellectual dishonesty to advance those views in that 

hysterical fashion with a Bill of Rights that is whenever you get a declaration of compatibility is plugged 

back into the parliamentary process and so there is no, far from being no danger to democracy, it is 

part and parcel of how the great founders of democracy back in the 17th century saw the judiciary. 

Moving on to The Australian editorial a month or so ago which said that Victoria's mooted Charter of 

Human Rights is a pointless exercise and may be an harmful one.  In an already free society such as 

ours, everything in the garden is wonderful, where individual liberty is enshrined in the common law.  

You only have to open any textbook in England in the last 10 years to see all the defects in the 

common law where liberty is concerned and a sovereign parliament defining human rights by statute 

can end up by narrowing them.  More important a charter of rights would mark a decisive shift of 

power away from elected representatives in parliament who can always be voted out of office to a 

majority panel of judges who cannot.  Well, of course no one is voted out of office because of Tampa, 

no one is voted out of office because of treating individuals badly or unfairly - this is nonsense.  What 

the Bill of Rights is concerned with is entirely helping get fair play, and which we should be supportive.  



 

But of course The Australian editor, perhaps the most powerful argument for a change is that it could 

extend our freedom of speech, the freedom of speech with the Murdoch press, where it is most 

obviously curtailed, which is by the operation of this country's contempt of court in defamation laws. 

But there is hardly much point expecting the court system to see the light on defamation law when that 

is where the darkness came from.   

Well it is such ignorance, any journalists worth their salt knows in England that their right to protect 

their sources came from the case of Goodwin v The United Kingdom from Strasbourg from the 

development of the idea of freedom of speech to include the right of journalists to protect their 

sources. The two journalists who are up on contempt charges here recently for getting Cabinet 

minutes of something with Veterans  Affairs, really would have a good defence.  This is the Reynolds 

privilege.  I mean when the High Court courageously, the Mason Court, was trying to spell out 

implications in constitution they provided Lange privilege in defamation which is of course only for 

political speech and there is this huge gap in Australian public interests speech protection in relation to 

business, actually rather more important than being able to talk recently about politicians.  But 

Reynolds privilege in Britain, of course, covers that field and covers the public interest field.  But the 

idea was advanced in NSW a couple of years ago and Dyson Hayden said, "h we can't have that, the 

Reynolds privilege is produced by the English Bill of Rights."  Well yes it is, and it's better for it than 

what was a courageous but ineffective struggle.  It is so much these sort of editorials and articles that 

fill me with such a sense of deja-vu.  I tried to spell out a 15 unit pamphlet which was used to promote 

the Bill of Rights idea in England and I said this 10 or 15 years ago - incorporation of a Bill of Rights 

does not foreshadow government by judges.  It would simply mean equipping the most appropriate 

institution, the Courts, with better principles and procedures for identifying and remedying abuses of 

power perpetrated against citizens by government departments.  What the judiciary can never 

possess is any power to strike down the sovereign acts of an elected parliament.  But what it needs to 

have, because no other person or institution independent of government has it, is authority to ensure 

that decisions which affect the lives of people taken by officials in purported compliance with such 

acts, are made and executed fairly and as consistently as the law permits with the fundamental 

principles of human rights.  This doesn’t involve judges in deciding government policy, although it may 

involve them in ensuring that as regards individuals, the policy is implemented justly and humanely.  

This does not infringe any sensible notion of parliamentary sovereignty or ministerial accountability, 

although what it may infringe is the sovereignty and lack of accountability of government of 

departmental officials and police and prison officers and secret service and other agents of the state.  

And I end that in Britain it is a remarkable irony that a nation whose style of government has 

accurately been held up to popular ridicule of Yes Minister has done so little to clothe its courts with 

power to remedy its deficiencies when they cause injustices which are no laughing matter.   

Well I think that those predictions had been borne out in the seven or eight yeas we've had a Bill of 

Rights which has meant more effective, fairer government.  And if I were adapting this to Australia 

today I would remark on the irony I think of the nation that purports to be committed to notions of fair 

play lacking, not giving, its courts the power to ensure that. 

Well, finally, and at the end allow me to finish on a personal note.  I left Allens and practised in 

England and any small success that I may have had was largely due to my familiarity with the work 

and judgements of Owen Dixon who was a great master of the common law and I took some pleasure 

in introducing his judgments to various courts in the old country.  That was the old common law.  As 

time went by, as the years passed, as I started to work in Strasbourg in the European Court of Human 



 

Rights, it was in the '80's and early '90's as courts were struggling to come to grips with this new 

jurisprudence of humans rights.  It was a great pleasure and honour and made me very proud to have 

the Mason Court, with the efforts of Bill Deane and Mary Gaudron and Justice Stephen and all the 

members of that court - Teoh's case was one of the cases that was used and quite a number of 

others.  If there were a gold medal for jurisprudence in those years in the courts of the world, 

undoubtedly I think the Mason Court would have won it.   

Today I sit, I listen to arguments in UN Courts in appeal cases presented by QCs from Australia and 

as well as in America, I advocate myself still from time to time in issues of human rights, and let me tell 

you, the present courts of Australia are irrelevant.  You hardly ever hear an Australian case, 

sometimes an old Mason case, in a tort case they might get the Chief Justice, occasional quotes from 

Mr Justice Kirby in dissent, but seriously it is a tragedy (and this is a very much a personal lawyer's 

thing that I am saying to you as most of you are lawyers). I feel that we have lost our place.   

We are not, the Australian judges, and I don’t think it is the nature of the judges at all because I have 

seen how some of our best, most able and nuanced human rights judges are old commercial lawyers - 

that wouldn't know a human right if they fell over it until it a convention was adopted.  John Stone for 

example, Tom Bingham, I mean that wasn’t their shtick but at the bar or in the commercial courts, so I 

have no doubt that Australian judges can rise to it, can contribute to this remarkable human rights 

jurisprudence that is being used as the basis for all kinds of law as it affects the individual even 

introducing in areas of contract and tort and so forth.  So that is a great current sadness that my old 

friends who have now reached high judicial office have not that ability to plug in to that jurisprudence.  

I met so many young brilliant young Australian lawyers in Harvard a couple of weeks ago, in 

Cambridge and you say to them, "Are you going back to practice?" and they mutter about not really 

wishing to spend their life dealing with Section 92 and the Australian Constitution.  It's as if the 

Australian Constitution is the difference between scientology and true religion, and I am very happy 

that at least in Victorian we will be able to worship.  

 

 


