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About the Human Rights Law Resource Centre

The Human Rights Law Resource Centre (HRLRC) is a national independent
community legal centre. The HRLRC promotes and protects human rights and, in so
doing, alleviates poverty and disadvantage, ensures equality and fair treatment, and
enables full participation in society

The HRLRC provides and supports human rights litigation, education, training,
research and advocacy services to:

(a) contribute to the harmonisation of law, policy and practice in Victoria and
Australia with international human rights norms and standards;

(b) support and enhance the capacity of the legal profession, judiciary,
government and community sector to develop Australian law and policy
consistently with international human rights standards; and

(c) empower people who are disadvantaged or living in poverty by operating
within a human rights framework.

The four ‘thematic priorities’ for the work of the HRLRC are:

(a) the development, operation and entrenchment of Charters of Rights at a
national, state and territory level;

(b) the treatment and conditions of detained persons, including prisoners,
involuntary patients and persons deprived of liberty by operation of counter-
terrorism laws and measures;

(c) the promotion, protection and entrenchment of economic, social and
cultural rights, particularly the right to adequate health care; and

(d) the promotion of equality rights, particularly the rights of people with
disabilities, people with mental illness and Indigenous peoples.
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Introduction

This submission considers the compatibility of proposed amendments to the Extradition Act
1988 (Cth) (Extradition Act) and the Mutual Assistance in Criminal Matters Act 1987 (Cth)
(Mutual Assistance Act), as set out in the draft Extradition and Mutual Assistance in Criminal
Matters Legislation Amendment Bill 2009 (Bill), with international human rights standards and
Australia’s obligations in this regard.

After first outlining the utility and importance of assessing the Bill in a human rights framework,
the submission identifies those provisions which will better harmonise the Extradition Act and
Mutual Assistance Act with human rights standards. It also makes concrete recommendations
for reform where there is an incompatibility or where the Bill affords inadequate consideration
to, or protection of, human rights.

Executive Summary

2.1

3.

Extradition Act

The HRLRC supports the following proposed amendments to the Extradition Act:

(a) the proposed introduction of judicial discretion to defer and consolidate extradition
proceedings (Schedule 2, Part 1 of the Bill, amending Part 2 of the Extradition Act);

(b) the extension of the grounds of discrimination which prevent a person from being
extradited from Australia to include discrimination on the grounds of sex (Schedule 2,
Part 3, Division 2 of the Bill, amending section 7 of the Extradition Act); and

(c) the proposed amendment which would enable a person to be prosecuted in Australia
where Australia has refused extradition regardless of nationality, insofar as the
amendment may encourage more domestic prosecutions in lieu of extradition, and
thus reduce the likelihood of extraditing a person when extradition would amount to
significant and unnecessary interference with their family life or other human rights
violations (Schedule 2, Part 3, Division 6 of the Bill, amending section 45 of the
Extradition Act).

The HRLRC opposes the following proposed amendments to the Extradition Act:
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4.

2.2

(@)

the proposed amendment which would make political offences a discretionary ground
for refusing extradition, rather than a mandatory objection (Schedule 2, Part 1 of the
Bill, amending section 7 of the Extradition Act).

The HRLRC further recommends in relation to the Extradition Act that:

(@)

the grounds of refusal contained in section 7 of the Extradition Act be expanded to
ensure that extradition is refused in situations where it would expose a person to the
real risk of violation of an absolute or non-derogable right. This would preclude
extradition where a person may face:

(i) the death penalty;

(ii) torture;

(iii) cruel, inhuman or degrading treatment, punishment or detention; or
(iv) the denial of fundamental fair trial rights;

the Extradition Act be amended to provide the person whose extradition is sought with
the opportunity to respond to and challenge the statements put forward by the
requesting state (Schedule 2, Part 3, Division 8, amending Part 2 of the Extradition
Act);

the Extradition Act be amended to allow for judicial review of extradition requests, to
ensure that extradition decisions adequately consider human rights objections;

the Extradition Act be amended to provide further clarification to the meaning of
'special circumstances', such that section 5 defines 'special circumstances' to include
circumstance where detention is not appropriate, necessary or proportionate, in light
of the seriousness of the charge, the risk of flight, and the length of time already spent

in custody;

Mutual Assistance Act

The HRLRC supports the following proposed amendments to the Mutual Assistance Act:

(a)

the proposed clarification that the grounds for refusal apply to requests that relate to
the investigation, as well as the prosecution or punishment, of a person (Schedule 3,
Part 1 of the Bill, amending section 8 of the Mutual Assistance Act);

the proposed amendment extending the ground for refusal to provide assistance in
death penalty matters where a person has been arrested or detained on suspicion of
committing an offence, without necessarily having been formally charged (Schedule 3,
Part 1 of the Bill, amending section 8 of the Mutual Assistance Act); and
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23

the proposed amendment to include a mandatory ground for refusal where there are
substantial grounds to believe the provision of the assistance would result in a person
being subject to torture (Schedule 3, Part 1 of the Bill, amending section 8 of the
Mutual Assistance Act).

The HRLRC opposes the following proposed amendments to the Mutual Assistance Act:

(@)

the proposed amendment which would make political offences a discretionary ground
for refusing mutual assistance, rather than a mandatory ground (Schedule 3, Part 1 of
the Bill, amending section 8 of the Mutual Assistance Act); and

the proposed amendments making double jeopardy a discretionary ground for refusal
of assistance (Schedule 3, Part 1 of the Bill, amending section 8 of the Mutual
Assistance Act).

The HRLRC further recommends in relation to the Mutual Assistance Act that:

(@)

the Mutual Assistance Act be amended to extend the mandatory grounds of refusal of
assistance to include situations where granting the request may result in a person
being subject to the death penalty, cruel or inhumane treatment or punishment,
arbitrary detention, an unfair trial, or being charged with an offence which is
inconsistent with international human rights norms; and

the norm against ‘double jeopardy’ be added as a mandatory ground of refusal where
the request relates to the prosecution of a person for an offence for which the person
has been acquitted, pardoned or punished in a country other than the requesting
country.

Foreign Evidence Act

Finally, the HRLRC recommends that the Foreign Evidence Act be amended so that the

exclusion of any evidence obtained pursuant to or in the context of a serious human rights

violation — including the prohibition against torture and ill treatment — is mandatory and not

subject to limitation or exception.
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The Importance of a Human Rights Framework

3.1

3.2

10.

11.

Human Rights Principles

Human rights derive from the inherent dignity of people. According to the Universal
Declaration of Human Rights, all people are free and equal and have fundamental human
rights. These rights enshrine the civil, political, economic, social and cultural minimum
standards that must be respected, protected and fulfilled to enable people to live with dignity.
These minimum standards are an inherent consequence of being human. As such, they are
inalienable in the sense that they cannot be removed or abandoned. They are universal in the
sense that they apply irrespective of class, gender, race, age, religion, opinion or social status.
They are also indivisible and interdependent, representing a comprehensive scheme of rights
that conceptually should not, and practically cannot, exist in isolation.

Guiding Principles for the Proposed Legislative Amendments

The HRLRC considers that an overarching principle of the Bill should be that the principles
and processes applicable to extradition and mutual assistance must comply with Australia’s
international human rights obligations. Specific guidance on human rights obligations is found
within human rights treaties, jurisprudence of human rights bodies, United Nations model
documents and customary law, as well as through consideration of other state legislation
adhering to human rights conventions.

Human rights obligations arise from treaties ratified by Australia, including the International
Covenant on Civil and Political Rights (ICCPR),’ the International Covenant on Economic,
Social and Cultural Rights (ICESCR),? the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW),3 the Convention on the Elimination of All Forms of
Racial Discrimination (CERD),* the Convention Against Torture and Other Cruel, Inhuman or

' Opened for signature 19 December 1966, 999 UNTS 171 (entered into force generally 23 March 1976 and for
Australia 13 August 1980).

2 Opened for signature 16 December 1966, 993 UNTS 2 (entered into force generally 3 January 1976 and for
Australia 10 March 1976).

8 Opened for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 1981 and for
Australia 28 July 1983).

N Opened for signature 21 December 1965, 660 UNTS 195 (entered into force generally 4 January 1969 and for
Australia 30 September 1975).
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Degrading Treatment or Punishment (CAT),® the Convention on the Rights of the Child
(CROC)® and the Convention on the Rights of Persons with Disabilities.

12. Australia's extradition and mutual assistance legislation should also be guided by the
jurisprudence of human rights treaty bodies. For example, the United Nations Human Rights
Committee’ (Human Rights Committee) produces interpretations of the content of the
human rights provisions set out in the ICCPR. These are in the form of General Comments,
through which the Human Rights Committee has reaffirmed that rights such as the right to
freedom from torture and cruel treatment or punishment are absolute and non-derogable, and
therefore no divergence from these rights is permissible.®

13. The HRC has affirmed that States must not expose individuals to extradition when there is a
danger that these rights may be violated.® It has stated that: 'if a state party extradites a
person within its jurisdiction in circumstances such that as a result there is a real risk his or her
rights under the Covenant will be violated in another jurisdiction, the State party itself may be
in violation of the Covenant'.'® A State party must not expose a person to a violation of their
rights under the ICCPR when this is a necessary and foreseeable consequence of
extradition.

14. The European Court of Human Rights has also said in Soering v the UK that a state would be
in violation of its obligations under the European Convention on Human Rights (ECHR) if it

extradited an individual to a state where that individual was likely to suffer inhuman or

5 Opened for signature 10 December 1984, 1465 UNTS 85 (entered into force generally 26 June 1987 and for
Australia 8 July 1989).

® Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force generally 2 September 1990 and for
Australia 17 December 1990).

" The Human Rights Committee is the treaty body that is responsible for monitoring states’ compliance with the
International Covenant on Civil and Political Rights.

8 See for example, UN Human Rights Committee, General Comment 6, Article 6, Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc HRI/GEN/1/Rev.1
(1994); UN Human Rights Committee, General Comment 7, Article 7 Compilation of General Comments and
General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc HRI/GEN/1/Rev.1 (1994); UN
Human Rights Committee, General Comment 29, States of Emergency (article 4), UN Doc
CCPR/C/21/Rev.1/Add.11 (2001).

® UN Human Rights Committee, General Comment 20: Replaces General Comment 7 Concerning Prohibition of
Torture and Cruel Treatment or Punishment (Art 7), 10/3/92 [9]; UN Human Rights Committee, General Comment
31: Nature of the General Legal Obligation on States Parties to the Covenant, UN Doc CCPR/C/21/Rev 1/Add.13
(2004) [12].

10 Ng v Canada, (HRC, 469/1991) [14.2], Kindler v Canada, (HRC, 470/91) [13.1].
" Ng v Canada, (HRC, 469/1991) [14.1].
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15.

16.

degrading treatment or torture contrary to Article 3 of the European Convention." The
international human rights obligations relating to extradition apply equally to the provision of
mutual assistance. Thus, for example, the CAT prohibits the use of evidence obtained by
torture in any proceeding whatsoever and wheresoever.

The HRLRC considers that Australia's extradition and mutual assistance arrangements should
moreover be guided by the United Nations Model Treaty on Extradition (Model Treaty on
Extradition). This treaty, introduced by the United Nations General Assembly on

14 December 1990, provides a framework that assists States in negotiating and concluding
bilateral extradition agreements. It was drafted in consideration of the need to combat
organised international crime as well as respect human dignity and the rights conferred upon
every person involved in criminal proceedings, as embodied in the Universal Declaration of
Human Rights and the International Covenant on Civil and Political F{ights.13 The Model
Treaty on Extradition was made with valuable contributions from the Australian Government,
as acknowledged by the General Assembly.14 Consistency with the Model Treaty on
Extradition would assist to ensure that Australia's extradition and mutual assistance processes
are consistent with its human rights obligations.

Human rights obligations also arise from customary international law. In relation to the
substantive rights contained in each of these sources of human rights law, Australia has a
range of responsibilities and obligations. These include obligations to respect, protect and
fulfil each human right:'®

(a) the obligation to respect requires that Australia refrain from interfering, directly or
indirectly, with the enjoyment of human rights;

(b) the obligation to fulfil requires that Australia take positive steps to promote and support
the realisation of human rights and, where necessary, to provide for the realisation of
human rights for marginalised or disadvantaged groups; and

'2 Soering v the UK, (1989) 11 EHRR 439, [88-90].

'8 United Nations General Assembly, ‘Model Treaty on Extradition’, 68" plenary meeting, 14 December 1990,
A/RES/45/116, <http://www.un.org/documents/ga/res/45/a45r116.htm>.

" Ibid.

'8 See, for example, ICCPR art 2; ICESCR art 2. See also UN Human Rights Committee, General Comment
31:Nature of the Legal Obligation Imposed on State Parties to the Covenant, UN Doc CCPR/C/21/Rev.1/Add.13
(2004); UN Committee on Economic, Social and Cultural Rights, General Comment 15: The Right to Water, UN
Doc E/C.12/2002/11 (2002) [17]-[29].
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(c) most relevantly for the purposes of the proposed amendments, the obligation to
protect requires that Australia acts to prevent third parties (including other countries,
governments, individuals, organisations and enterprises) from violating human rights,
and refuses to give effect to human rights violations by third parties.

17. The obligation to protect means that Australia will be in breach of its human rights

commitments if it:

(a) extradites a person in circumstances in which that person may be vulnerable to
serious human rights violations by a third party, including, for example, in relation to
the right to life, or the right to be free from cruel, inhuman or degrading treatment or

punishment;

(b) provides mutual assistance to a foreign country where there are reasonable grounds
to believe that to do so may place a person at risk of his or human rights being
violated; or

(c) receives mutual assistance from a foreign country where there are reasonable
grounds to believe that to do so may ‘give effect’ to a human rights violation by or in
that country (eg, by admitting to evidence material obtained in a foreign country in
violation of the right to protection from cruel treatment or punishment).16

18. In order to comply with their human rights obligations, other states have amended their
legislation relating to extradition. For example, following the introduction of the Human Rights
Act 1998 (UK), the United Kingdom (UK) inserted the following human rights clause into the

Extradition Act 2003 (UK) in relation to extradition hearings and decisions:"”’
(1) If the judge is required to proceed under this section (by virtue of section 11 or 20) he must

decide whether the person’s extradition would be compatible with the Convention rights within
the meaning of the Human Rights Act 1998 (c. 42).

(2) If the judge decides the question in subsection (1) in the negative he must order the

person’s discharge.

16 See, eg, A v Secretary of State for the Home Department (No 2) [2006] All ER 575 at 618, 639; Advisory
Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
International Court of Justice, 9 July 2004, General List No 131 at [155]. [159].

7 Clause 21, Extradition Act
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Proposed Amendments relating to Extradition (Schedule 2)

4.1

19.

20.

4.2

21.

22.

23.

Deferral and Consolidation of Judicial Review and Statutory Appeal of Extradition
Decisions — Part 1, Division 1

The HRLRC considers that the current legislation does not adequately protect the right to
freedom from arbitrary detention. The HRLRC notes that in recent years, numerous cases
involving extradition requests have resulted in lengthy and disproportionate detention which
may be inconsistent with the obligation of the Australian Government to protect from arbitrary
detention.

The HRLRC welcomes the proposed introduction of judicial discretion to defer and consolidate
extradition proceedings, insofar as the deferral and consolidation results in faster and more
efficient proceedings, and provided that a person who is the subject of an extradition request
is still able to seek judicial review of all stages of the extradition process.

Amendments to Political Offences — Part 3, Division 1

The HRLRC notes with concern that Division 1 of Part 3 of the proposed legislation would
make political offences a discretionary ground for refusing extradition, rather than a mandatory
objection.

The HRLRC considers that the proposed changes relating to making political offences a
discretionary ground of refusal for extradition should not be implemented. The ICCPR
requires the Australian Government to ensure that all people within its territory or subject to its
jurisdiction or effective control are free from discrimination on the ground of their political
opinion.18 The Model Treaty on Extradition provides that extradition should not be granted if
the relevant offence is considered by the State to be an offence of a political nature.

In order to comply with its obligations under the ICCPR, the Australian Government must
ensure that it does not carry out or assist prosecutions which are on political grounds.
Currently, the political offence exception in section 7 of the Extradition Act acts as an
important safeguard against the prosecution of offences of a political character. The HRLRC
considers that the exception should be maintained in its current form, and not relegated to a
discretionary ground of refusal for extradition.

'8 Articles 2 and 26 ICCPR.
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24.

4.3

25.

26.

27.

28.

The current absolute political offence exception is important in protecting a person's right to
political expression. It should not be made subject to any discretionary factors, such as the
relationship between Australia and the requesting state. The HRLRC believes that the
proposed amendments which would make political offences a discretionary ground for refusing
extradition should not be implemented.

Extension of Grounds of Refusal — Part 3, Division 2

The HRLRC welcomes the extension of the grounds of discrimination which prevent a person
from being extradited from Australia to include discrimination based on sex. The HRLRC
notes that this is in compliance with the ICCPR, which requires the Australian Government to
ensure that all individuals within its territory or subject to its jurisdiction are protected from
discrimination, including on the grounds of sex."®

The HRLRC is of the view that the grounds of refusal contained in section 7 of the Extradition
Act should be further expanded to ensure that extradition is refused in situations where it
would result in human rights violations, particularly relating to the death penalty, cruel,
inhuman or degrading treatment or punishment, conditions of detention that violate a person’s
humanity and inherent dignity, or denial of fair trial rights.

a) Death Penalty

Article 6 of the ICCPR provides that every person has the inherent right to life, which has been
held by the HRC to impose a non-derogable obligation not to extradite a person to a foreign
country in circumstances where it is foreseeable that the person may be subject to the death
penalty.?

In addition to being a State party to the ICCPR, Australia has ratified the Second Optional
Protocol to the ICCPR Aiming at the Abolition of the Death Penalty, which contains a
preambular recognition that ‘all measures of abolition of the death penalty should be
considered as progress in the enjoyment of the right to life. The Second Optional Protocol
requires Australia to take ‘all necessary measures to abolish the death penalty within its
jurisdiction’, which arguable extends to taking all necessary measures within its control
(including the refusal of extradition in death penalty matters) to prevent the imposition of the
death penalty by a foreign country.

'° See articles 2 and 26 of the ICCPR.
20 See, eg, Judge v Canada (HRC 829/98).
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29.

30.

31.

The HRLRC considers that the safeguards within the Extradition Act protecting people from
the death penalty should be strengthened. The HRLRC observes the following comments
made recently by the HRC in relation to Australia's compliance with the ICCPR:

The Committee notes with concern the residual power of the Attorney-General, in ill-defined
circumstances, to allow the extradition of a person to a state where he or she may face the
death penalty, as well as the lack of a comprehensive prohibition on the providing of
international police assistance for the investigation of crimes that may lead to the imposition of
the death penalty in another state, in violation of the State party’s obligation under the Second
Optional Protocol.

The State party should take the necessary legislative and other steps to ensure that no
person is extradited to a state where he or she may face the death penalty, as well as
whereby it does not provide assistance in the investigation of crimes that may result in
the imposition of the death penalty in another state, and revoke the residual power of the
Attorney-General in this regard.”’

Under international human rights law, it is inadequate that diplomatic assurances act as a
safeguard against the death penalty where there are substantial grounds for believing that a
person would be in danger of being subjected to the death penalty upon extradition.

Section 22 of the Extradition Act should be amended to provide that a extradition request is to
be refused if the death penalty may be imposed on the person.

(b) Cruel, inhuman or degrading treatment

Article 7 of the ICCPR enshrines the right to be free from cruel, inhuman or degrading
treatment or punishment. In General Comment 20, the HRC stated that this right imposes a
non-derogable obligation not to extradite a person to a country in circumstances in which it is
foreseeable that the person may be subject to cruel, inhuman or degrading treatment or
punishment.?? This jurisprudence was further developed by the HRC in General Comment 31
in which it was stated that:

The article 2 obligation requiring that States Parties respect and ensure the Covenant rights for
all persons in their territory and all persons under their control entails an obligation not to
extradite, deport, expel or otherwise remove a person from their territory, where there are
substantial grounds for believing that there is a real risk of irreparable harm, such as that

# UN Human Rights Committee, 'Consideration of Reports Submitted by States Parties Under Article 40 of the
Covenant, Concluding Observations of the Human Rights Committee, CCPR/C/AUS/CO/5, 2 April 2009,
Advanced Unedited Version [20].

2 UN Human Rights Committee, General Comment 20: Replaces General Comment 7 Concerning Prohibition of
Torture and Cruel Treatment or Punishment (Art 7), 10/3/92.
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32.

33.

34.

35.

contemplated by articles 6 and 7 of the Covenant, either in the country to which removal is to be
effected or in any country to which the person may subsequently be removed. The relevant
judicial and administrative authorities should be made aware of the need to ensure compliance
with the Covenant obligations in such matters.?

The HRLRC believes that section 7 of the Extradition Act should be further expanded to
ensure that a person is not extradited in circumstances in which it is foreseeable that the
person may be subject to cruel, inhuman or degrading treatment or punishment.

(c) Conditions of detention that violate a person’s humanity and inherent dignity

The HRC has affirmed that if a State party extradites a person within its jurisdiction in
circumstances where there is a real risk of a violation of ICCPR rights, the State party itself
may be in violation of the ICCPR.?* This is particularly the case where the right concerned is
non-derogable as a peremptory norm.

Article 10 of the ICCPR provides that all persons deprived of their liberty shall be treated with
humanity and respect for their inherent dignity. The right to humane treatment in detention
has probably evolved to the status of a peremptory norm.?® Accordingly, read in conjunction
with article 2, this provision imposes an obligation on Australia not to extradite a person to a
country in circumstances in which it is foreseeable that the person will be deprived of their
liberty and that the conditions of detention will violate that person’s humanity and inherent
dignity. In a series of determinations, the HRC has held that, in order to satisfy the
requirements of article 10, conditions of detention should, at the very least, be consistent with
the United Nations Standard Minimum Rules for the Treatment of Prisoners (Standard
Minimum Rules).?® This means that Australia is under an obligation not to extradite a person
unless it is satisfied that the conditions of the person’s detention will comply with the Standard
Minimum Rules.

(d) Denial of fair trial rights

The right to a fair trial is a peremptory norm of customary law %" and enshrined in article 14 of
the ICCPR. Its peremptory status and extra-territorial relevance is reflected in the Criminal

23 UN Human Rights Committee, General Comment 31: Nature of the General Legal Obligation on States Parties
to the Covenant, [12], UN Doc CCPR/C/21/Rev 1/Add.13 (2004).

# Ng v Canada, (HRC, 469/1991) [14.2], Kindler v Canada, (HRC, 470/91) [13.1].
% See HRC, GC No 29.

% See also BS v Canada (CAT 166/00).

#7 See HLC GCs No 29 & 32.
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Code which, by operation of sections 11.2, 15.4 and 268.117 make it an offence to aid or abet
an unfair trial in another jurisdiction. Consistently with this, the European Court of Human
Rights has similarly considered that extradition may be refused when it is shown that a person
has suffered or risks suffering a flagrant denial of a fair trial in the receiving state.”® Recently,
the UK courts have overturned an order for the extradition of two appellants to Rwanda to face
trial in that country for crimes of genocide.29 The court found that that they would not obtain a
fair trial in Rwanda, and refused extradition on this basis.*

36. In the HRLRC's view, extradition and assistance should therefore be refused in circumstances
where the extraditable person has suffered a violation of the right to a fair trial or it is
reasonably foreseeable that the extraditable person will suffer a violation of the right to a fair
trial upon extradition. Amending the Extradition Act to protect against extradition and
assistance in these circumstances would ensure that Australia is in compliance with

international human rights law.

4.4 Prosecution in lieu of Extradition — Division 6

37. The HRLRC recognises that extradition can have serious adverse impacts on a person and
their family, particularly when the family has been residing in Australia for a long period of
time. The ICCPR enshrines the protection of the family from arbitrary or unlawful
interference.’’ As well as traumatic separation of the family, extradition can result in an
increased risk that a person may be subject to human rights violations, including torture or
inhuman treatment.

38. The HRLRC welcomes the proposed amendment which would enable a person to be
prosecuted in Australia where Australia has refused extradition regardless of nationality,
insofar as the amendment may encourage more domestic prosecutions in lieu of extradition,
and thus reduce the likelihood of extraditing a person when extradition would amount to
significant and unnecessary interference with their family life or other human rights violations.

% Soering v United Kingdom (1989) 11 EHRR 439 [113].

 Brown (aka Bajinja) & Ors v The Government of Rwanda Secretary & anor [2009] EWHC 770 (Admin),
judgment of 8 April 2009.

%0 Ibid, 121.
% Article 17 ICCPR.
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4.5

39.

40.

41.

42.

43.

Admission of Evidence — Part 3, Division 8

The HRLRC welcomes the proposed clarification regarding the admission of evidence on
review or appeal. However, the proposed amendments do not go far enough in ensuring
procedural fairness, such as equality between parties. The HRC has stated that where the
judiciary is involved in deciding about extradition, it must respect fairness and equality.*

Equality between parties entails that each side be given the opportunity to respond to and
challenge the evidence put forward by the other. In Gertruda Hubertina Jansen-Gielen v The
Netherlands, the HRC stated that there is a duty imposed on courts to ensure that each party
has the opportunity challenge the documentary evidence that the other has filed.*®

In Adreld and N&kkéldjarvi v Finland, the HRC found that a failure to afford the complainants
an opportunity to comment on a brief containing legal argument submitted by the other party
violated the duty of the courts to ensure equality between the parties, including the ability to

contest all the argument and evidence adduced by the other party.**

In extradition proceedings in Australia, the person subject to the extradition request is not
entitled to adduce, and the magistrate is not entitled to receive, any evidence to contradict the
allegation that the person has committed an offence. The initial request for a provisional
warrant is performed by the magistrate without the person who is subject to the request being
represented or heard.*® Then, at the later stage of determining whether the person is eligible
for surrender, the magistrate is again confined to the material provided by the requesting
country in determining whether the conduct of the person would have constituted an offence in
Australia. Matters going to the innocence of the alleged offender are excluded by s 19(5),
which states:

In the proceedings, the person to whom the proceedings relate is not entitled to adduce, and
the magistrate is not entitled to receive, evidence to contradict an allegation that the person has
engaged in conduct constituting an extradition offence for which the surrender of the person is
sought.

A person who is detained on the basis of an extradition request is thus restricted from
challenging the evidence produced by the requesting country. This is contrary to the principle

%2 Ronald Everett v Spain, (HRC, 961/2000) [6.4].

% Gertruda Hubertina Jansen-Gielen v The Netherlands, (HRC, 846/1999) [8.2].
% Anni Adrel4 and Jouni Nakkélajérvi v Finland, (HRC, 779/1997) [7.4].

% Vasiljkovic v Commonwealth of Australia (2006) 227 CLR 614, 658 (Kirby J).
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44.

45.

4.6

46.

47.

48.

of equality between parties, which stipulates that that each side be given the opportunity to
respond to and challenge the evidence.

While there is an opportunity to make submissions to the Attorney-General or the Minister for
Home Affairs, this is only applicable once the magistrate has determined that the person is
‘eligible for surrender’. Therefore there is no equality at the important stage when the judiciary
determines whether a person is eligible for surrender.

The HRLRC considers that the Extradition Act should be amended to provide the person
whose extradition is sought with the opportunity to respond to and challenge the statements
put forward by the requesting state.

Judicial Review

The HRLRC considers that judicial review should be present at every stage of extradition
procedures to ensure that a person's human rights, such as the right to freedom from torture,
inhuman or cruel punishment and arbitrary detention, are protected.

Even within the right of appeal available pursuant to section 21 of the Extradition Act,* there is
no substantive review in place because the court is restricted to scrutinising formal matters,
and is unable to undertake a wider review. The High Court of Australia has noted and agreed
with the statement that a feature of the Extradition Act is 'a substantial shift away from judicial

review of the extradition process towards the exercise of unreviewable executive discretion".*’

Justice Kirby stated in Vasiljkovic v Commonwealth that [emphasis added]:

Owing to the nature of the magistrate's primary decision, this involvement of the courts is also
extremely limited. What is being reviewed is an order confined to the scrutiny of formal matters.
There is little, if any, ambit for judicial consideration of wider questions, such as the
sufficiency of the extradition request.

(-]

Thus, s 19 clearly excludes judicial scrutiny of the eligibility for surrender of the person
the subject of the request.*®

% Section 21(3) of the Act.
8 Director of Public Prosecutions (Cth) v Kainhofer (1995) 185 CLR 528, 541 (Toohey J).
% Vasiljkovic v Commonwealth and Others (2006) 228 ALR 447, 484.
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50.

51.

52.

53.

The HRLRC considers that the Extradition Act should be amended to allow for judicial review
of extradition requests, to ensure that extradition decisions are properly scrutinised for their

compliance with human rights standards.

Remand

Section 15(6) of the Act states that: 'A magistrate shall not remand a person on bail under this
section unless there are special circumstances justifying such remand." The Extradition Act
thus operates to presume against bail, and provides limited grounds by which bail may be
granted. Bail is very difficult to attain and the High Court has taken a very restricted

interpretation of special circumstances.*

There are limited grounds on which detention pending extradition can be challenged, and
these do not include a violation of human rights. The HRC has stated that an inability to
judicially challenge arbitrary detention constitutes a violation of the ICCPR.* However, in
United Mexican States v Cabal the High Court held that unnecessary or arbitrary detention is
not a relevant consideration when determining a bail application under the Extradition Act.
The Court held (emphasis added):

In our opinion, it is an error in a bail application in an extradition matter
to take into account that there is "a predisposition against unnecessary
or arbitrary detention in custody".

(-]

In extradition cases, the general rule is that defendants are to be held in
custody whether or not their detention is necessary. Only when there is
something special about a defendant's circumstances can the question of bail
be considered.*'

This provision is manifestly incompatible with the prohibition against arbitrary detention
(ICCPR Art 9), which requires that any detention be reasonable, necessary, proportionate and

subject to judicial review.*

Consistently with this view, Kirby J concluded in Vasiljkovic v Cth that the lack of substantive
judicial review of detention pending extradition is contrary to article 9(4) of the ICCPR.*

% See United Mexican States v Cabal (2001) 209 CLR 165, (Gleeson CJ, McHugh and
Gummow JJ).

0 C v Australia, (HRC, 900/1999) [8.3].
* United Mexican States v Cabal (2001) 209 CLR 165, 195 (Gleeson CJ, McHugh and Gummow JJ), at [195].
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56.

Detention that is excessively length will also be arbitrary. This includes in relation to pre-trial
detention. In Quinn v France, the European Court of Human Rights held that excessively
lengthy detention pending extradition was contrary to the arbitrary detention provisions of the
European Convention on Human Rights:**

It is clear from the working of ... article 5 para (1)(f) ... that deprivation of liberty under this sub-
paragraph will be justified only for as long as extradition proceedings are being conducted. It
follows that if such proceedings are not being prosecuted with due diligence, the detention will
cease to be justified under Article 5(1)(f).

The HRLRC notes that numerous extradition cases in recent years have resulted in lengthy
and disproportionate detention which may infringe the prohibition against arbitrary detention.

Despite this, the Bill proposes no amendments to section 15 of the Extradition Act. The
HRLRC submits that the Extradition Act should be amended to provide further clarification to
the meaning of 'special circumstances'. Section 5 should define 'special circumstances' to
include circumstance where detention is not appropriate, necessary or proportionate, in light of
the seriousness of the charge, the risk of flight, and the length of time already spent in
custody.

Proposed Amendments relating to Mutual Assistance (Schedule 3)

5.1

57.

58.

Amendments to Political Offences — Part 1

Similarly to the proposed amendments to the Extradition Act, the HRLRC considers that the
proposed changes relating to making political offences a discretionary ground of refusal for
mutual assistance should not be implemented.

The HRLRC reiterates that Australia is required to protect people within its territory or subject
to its jurisdiction from all forms of discrimination, including discrimination on political grounds.
The political offence exception in the Mutual Assistance Act is essential in protecting people

2 See, eg, C v Australia.
48 Vasiljkovic v Commonwealth of Australia (2006) 227 CLR 614, 663 (Kirby J).

* Quinn v France [1995] ECHR no. 18580/91, [48]. See also Chahal v The United Kingdom [1996] ECHR no.
70/1995/576/662 [113] ‘The Court recalls, however, that any deprivation of liberty under Article 5 para. 1 (f) (art. 5-
1-f) will be justified only for as long as deportation proceedings are in progress. If such proceedings are not
prosecuted with due diligence, the detention will cease to be permissible under Article 5 para. 1 (f)".
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5.2

60.

61.

62.

63.

64.

65.

who are likely to be prosecuted or punished for a political offence. It is an important safeguard
to ensure the protection of a person's human rights.

The HRLRC considers that refusal of mutual assistance should be mandatory if it relates to
the prosecution or punishment of a person for a political offence, or if there are substantial
grounds for believing that the request has been made with a view to prosecuting or punishing
a person for a political offence.

Mandatory Grounds of Refusal — Part 1

The HRLRC supports the proposed clarification that the grounds for refusal apply to requests
that relate to the investigation, as well as the prosecution or punishment, of a person.

In addition to retaining the current mandatory grounds of refusal relating to political offences,
the HRLRC considers that the mandatory grounds of refusal should be extended. Currently,
there are no mandatory grounds of refusal relating to a request for mutual assistance where
granting the request may result in a person being subject to the death penalty, cruel or
inhumane treatment or punishment, unlawful detention, discrimination, or an offence which is

inconsistent with international human rights norms.

The HRLRC considers that, consistent with its obligations under international human rights
law, Australia should retain and ensure a broad and effective range of safeguards in the
mutual assistance process. These should apply in respect of the investigation, prosecution
and punishment of an offence.

The HRLRC considers that the mandatory grounds of refusal should be extended to impose a
mandatory obligation on Australia to refuse a request for mutual assistance where granting the
request may result in a breach of a person’s human rights under international human rights
treaties. In particular, the HRLRC considers that the following mandatory grounds for refusal
should be added to the Act:

(a) Death Penalty

The Mutual Assistance Act currently provides, at section 8(1A), that a request for assistance
must be refused if it relates to the prosecution or punishment of a person for an offence which
may carry the death penalty, unless the Attorney-General is of the opinion that special
circumstances exist justifying the provision of assistance. Section 8(1B) of the Act provides
that the provision of assistance may be refused if the Attorney-General believes that it may
result in the imposition of the death penalty and the circumstances of the case warrant refusal,
having regard to the interests of international criminal co-operation.

As discussed above, article 6 of the ICCPR provides that every person has the inherent right
to life, which has been held by the HRC to impose a non-derogable obligation not to extradite
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66.

67.

68.

69.

a person to a foreign country in circumstances where it is foreseeable that the person may be
subject to the death penalty.*® In the HRLRC's view, this prohibition extends to the provision
of mutual assistance, with the HRC stating that ‘States parties that have abolished the death
penalty have an obligation [under article 6(1)] to so protect in all circumstances... For
countries that have abolished the death penalty, there is an obligation not to expose a person
to the real risk of its application.™*®

In addition to being a State party to the ICCPR, Australia has ratified the Second Optional
Protocol to the ICCPR, Aiming at the Abolition of the Death Penalty, which contains a
preambular recognition that ‘all measures of abolition of the death penalty should be
considered as progress in the enjoyment of the right to life’. The Second Optional Protocol
requires Australia to take ‘all necessary measures to abolish the death penalty within its
jurisdiction’, which extends to taking all necessary measures within its control (including the
refusal of mutual assistance in death penalty matters) to prevent the imposition of the death
penalty by a foreign country.

Having regard to the non-derogable nature of the right to life, the desirability of abolishing the
death penalty in all jurisdictions, and Australia’s obligation to take all measures necessary to
achieve such abolition, the HRLRC considers that section 8 of the Mutual Assistance Act
should be amended to provide that a request by a foreign country for assistance in respect of
an investigation of, or prosecution or punishment for, an offence in relation to which the death
penalty may be imposed must be refused unless the provision of assistance would assist the
defence. The Attorney-General's discretion to grant assistance in these circumstances should
not be retained. That is, it should be mandatory to refuse assistance in any circumstances
where such assistance may contribute to or result in the death penalty being imposed against

a person.

The HRLRC welcomes the proposed amendment of extending the ground for refusal to
provide assistance in death penalty matters where a person has been arrested or detained on
suspicion of committing an offence, without necessarily having been formally charged.

However, the HRLRC notes with concern that Australia’s stance against the death penalty is
undermined by the provision of informal foreign assistance, such as agency-to-agency
assistance, in situations where the death penalty may be, or is likely to be, imposed. The
HRLRC considers that urgent legislative measures are required to ensure that government

*® See, eg, Judge v Canada (HRC 829/98).
“6 bid [10.4].
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agencies, such as the Australian Federal Police, are bound by the same safeguards which
protect human rights as those which bind the Executive.

(b) Cruel, inhuman or degrading treatment or punishment

70. A request should be mandatorily refused where the provision of assistance may result in a
person being subject to cruel, inhuman or degrading treatment or punishment. As discussed
above, the prohibition against torture is absolute and extra-territorial. The prohibition extends
to a prohibition against aiding, abetting, procuring or in any way giving effect to any act of

torture or ill-treatment.

(c) Conditions of detention that violate a person’s humanity and inherent dignity

71. The provision of assistance may result in the person being detained in conditions which violate
the inherent dignity of the human person. Article 10 of the ICCPR provides that all persons
deprived of their liberty shall be treated with humanity and respect for their inherent dignity.
Read in conjunction with article 2, this provision imposes an obligation on Australia not to
provide mutual assistance to a country in circumstances in which it is foreseeable that the
person will be deprived of their liberty and that the conditions of detention will violate that
person’s humanity and inherent dignity.

72. In a series of determinations, the HRC has held that, in order to satisfy the requirements of
article 10, conditions of detention should, at the very least, be consistent with the United
Nations Standard Minimum Rules for the Treatment of Prisoners.”” This means that Australia
is under an obligation not to provide mutual assistance unless it is satisfied that the conditions
of the person’s detention will comply with the Standard Minimum Rules.

(d) Discrimination

73. The provision of assistance may result in a person being prosecuted, charged, convicted or
otherwise prejudiced as a result of their language, ethnic or social origin, or other status.
Adapting from the non-discrimination clause of the ICCPR,* discrimination on the grounds of
language, ethnic or social origin and ‘other status’ should be inserted into the Act. Itis
important that the open-ended ‘other status’ category be included, affording flexibility to the
interpreters of the Act.

7 See, eg, Mukong v Cameroon (HRC 458/91); Potter v New Zealand (HRC 632/95).
“® Article 26.
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5.3

75.

5.4

76.

77.

(e) Being charged with an offence which is inconsistent with international human
rights norms

The provision of assistance may result in the person being charged or convicted in relation to
an offence which is incompatible with international human rights norms (for example,
prosecution for the offence of engaging in consensual homosexual activity).

Torture as a Mandatory Ground of Refusal — Part 1

The HRLRC congratulates the government for its proposed amendment to the Mutual
Assistance Act which includes a mandatory ground for refusal where there are substantial
grounds to believe the provision of the assistance would result in a person being subject to
torture. The HRLRC welcomes the effort of the government to ensure that its legislation is
consistent with the recent recommendations made by the United Nations Committee Against

Torture.*®

Double Jeopardy — Part 1

Section 8(1)(f) of the Mutual Assistance Act currently provides that a request for mutual
assistance must be refused if:

the request relates to the prosecution of a person for an offence in a case where the person has
been acquitted or pardoned by a competent tribunal or authority in the foreign country, or has
undergone the punishment provided by the law of that country, in respect of that offence or of
another offence constituted by the same act or omission as that offence.

This provision reflects the norm against ‘double jeopardy’. Currently Australia is only required
to refuse a mutual assistance request where the request relates to the prosecution of an
offence for which a person has been acquitted, pardoned or punished in the requesting
country.

The principle of double jeopardy is a fundamental human right and a permanent feature of our
criminal justice system.*® Finality is vital in this system, and the norm against double jeopardy
encourages efficient and thorough investigations.

*® UN Committee Against Torture, Concluding Observations of the Committee against Torture: Australia,
CAT/C/AUS/CO/3, 22 May 2008, [15].

% Article 4 of Protocol 7 to the European Convention on Human Rights deems double jeopardy to be a non-
derogable right.
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79.

80.

5.5

81.

The principle against ‘double jeopardy’ is also enshrined in article 14(7) of the ICCPR, which
provides that ‘no one shall be liable to be tried or punished again for an offence for which he
has already been finally convicted or acquitted in accordance with the law and penal
procedure of each country’. In General Comment 32, which is an authoritative statement by
the HRC on the right to a fair trial, the Committee stated that the norm against double jeopardy
prohibits re-trials pursuant to the principle of ne bis in idem (ie, a person may not be
prosecuted twice for the same offence).”’

The HRC has held that article 14(7) only prohibits double jeopardy with regard to an offence
adjudicated in a given state and does not guarantee ne bis in idem with respect to the national
jurisdiction of two of more states.” However, the more recent Rome Statute of the
International Criminal Court™ provides that, pursuant to articles 17(1)(c) and 20, a person
must not be tried for conduct which formed the basis of crimes for which the person has been
convicted or acquitted by another court or tribunal (subject to limited exceptions). Australia
has ratified the Rome Statute.

In the HRLRC’s view, the proposed amendments making double jeopardy a discretionary
ground for refusal should be rejected. The norm against ‘double jeopardy’ should be:

(a) Retained as a mandatory ground of refusal where the request relates to the
prosecution of a person for an offence for which the person has been acquitted,
pardoned or punished in the requesting country; and

(b) Added as a mandatory ground of refusal where the request relates to the prosecution
of a person for an offence for which the person has been acquitted, pardoned or
punished in a country other than the requesting country.

Foreign Evidence — Part 3

Article 15 of CAT provides that each 'State Party shall ensure that any statement which is
established to have been made as a result of torture shall not be invoked as evidence in any
proceedings, except against a person accused of torture as evidence that the statement was

made".

5" UN Human Rights Committee, General Comment 32: Right to Equality before Courts and Tribunals and to a
Fair Trial, UN Doc CCPR/C/GC/32 (23 August 2007), [54].

%2 See, eg, AP v Italy (HRC, 204/86) [7.3] and ARJ v Australia (HRC, 692/96) [6.4].
% UN Doc. A/CONF. 183/9; 37 ILM 1002 (1998); 2187 UNTS 90.
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82. The rule of exclusion applies equally whether the forum State or another State was
responsible for the torture.>* Customary international law also requires the exclusion from
judicial proceedings of evidence obtained as a result of torture.®

83. International law and jurisprudence also requires the exclusion of evidence that, although not
obtained as a result of torture, was obtained in the context of cruel, inhuman or degrading
treatment or punishment. The United Nations Declaration against Torture declares in article
12 that any statement which is established to have been made as a result of torture or other
cruel, inhuman or degrading treatment may not be invoked as evidence against the person
concerned.®

84. The HRC holds the view that evidence obtained as a result of cruel, inhuman or degrading
treatment should be excluded from judicial proceedings in order to discourage violations of
article 7 of the ICCPR (prohibition on torture and other cruel, inhuman or degrading treatment)
and article 14(3)(g) of the ICCPR (no compulsion to confess guilt).‘57 The International
Commission of Jurists has declared that evidence which is obtained by means which
constitute a serious violation of human rights is never admissible.*®

85. The HRLRC considers that Australia is not meeting its obligations of ensuring that evidence
obtained as a result of torture or in the context of cruel, inhuman or degrading treatment or
punishment is excluded. The HRLRC is concerned that not all the recommendations made by
the Committee Against Torture have been incorporated into the proposed amendments.

% A v Secretary of State for the Home Department (No. 2) [2006] 1 All ER 575; Tobias Thienel, ‘The Admissibility
of Evidence Obtained by Torture under International Law’ (2006) 17 European Journal of International Law 349,
360.

%% See the authorities collected in Nicholas Grief, ‘The Exclusion of Foreign Torture Evidence: A Qualified Victory
for the Rule of Law’ (2006) 2 European Human Rights Law Review, 201, 214-215; and Tobias Thienel, ‘The
Admissibility of Evidence Obtained by Torture under International Law’ (2006) 17 European Journal of
International Law 349, 364-5.

% Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, General Assembly Resolution 3452, Annex, 9 December 1975.

57 UN Human Rights Committee, General Comment No 20, Replaces General Comment 7 Concerning the
Prohibition of Torture or Cruel, Inhuman or Degrading Treatment or Punishment (1992) [12]; UN Human Rights
Committee, General Comment No 32: Right to Equality before Courts and Tribunals and to a Fair Trial (2007) [6],
[41].

%8 |nternational Commission of Jurists, Declaration on Upholding Human Rights and the Rule of Law in Combating
Terrorism (28 August 2004) [7].
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86. In particular, the Committee recently commented in relation to Australia that:

The Committee is concerned that the State party lacks uniform legislation to exclude admission
of evidence made as a result of torture. Furthermore, the Committee is concerned over reports
indicating that confessional evidence obtained under ill-treatment in other countries has been
used in criminal proceedings in Australia.

The State party shall ensure compliance with article 15 of the Convention by the
application of uniform and precise legislation in all States and Territories excluding the
admission of statements as evidence if made as a result of torture.*

87. Furthermore, the HRLRC again notes the following comments made recently by the HRC in
relation to Australia's compliance with the ICCPR:

The Committee notes with concern the residual power of the Attorney-General, in ill-defined
circumstances, to allow the extradition of a person to a state where he or she may face the
death penalty, as well as the lack of a comprehensive prohibition on the providing of
international police assistance for the investigation of crimes that may lead to the imposition of
the death penalty in another state, in violation of the State party’s obligation under the Second
Optional Protocol.

The State party should take the necessary legislative and other steps to ensure that no
person is extradited to a state where he or she may face the death penalty, as well as
whereby it does not provide assistance in the investigation of crimes that may result in
the imposition of the death penalty in another state, and revoke the residual power of the
Attorney-General in this regard.*

88. Where Australia receives evidence from a foreign country for use in domestic proceedings, the
Foreign Evidence Act 1994 (Cth) (Foreign Evidence Act) applies. Broadly, the Foreign
Evidence Act permits the adduction of foreign evidence in domestic proceedings if the
evidence would have been admissible if it had been adduced from the person at the
proceeding (section 24(2)(b)) and justice would be served by the admission of the evidence
(section 25(1)). Section 25(2) of the Foreign Evidence Act then sets out a range of
considerations to which a court should have regard in determining whether justice would be
better served by the admission or exclusion of the foreign evidence.

%9 UN Committee Against Torture, Concluding observations of the Committee against Torture: Australia,
CAT/C/AUS/CO/3, 22 May 2008, [30].

€ UN Human Rights Committee, 'Consideration of Reports Submitted by States Parties Under Article 40 of the
Covenant, Concluding Observations of the Human Rights Committee, CCPR/C/AUS/CO/5, 2 April 2009,
Advanced Unedited Version [20].
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90.

Section 26 of the Foreign Evidence Act limits the court’s discretion to exclude evidence in
proceedings relating to a range of terrorism and security-related offences. Foreign evidence
may only be excluded in such proceedings where ‘the court is satisfied that adducing the
foreign material would have a substantial adverse effect on the right of a defendant in the
proceeding to receive a fair hearing’. Proposed section 26A provides that foreign material
obtained under a warrant or other instrument is to be accompanied by a certificate signed by a
senior officer of a foreign law enforcement agency attesting to the process used to obtain the
material. However, there are no safeguards to ensure that the process used does not violate

international human rights.

In the HRLRC’s view, the Foreign Evidence Act should be amended such that the exclusion of
any evidence obtained pursuant to or in the context of a serious human rights violation,
including particularly the prohibition against torture or ill-treatment, is mandatory and not
subject to limitation or exception.
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