
humanrights
lawresourcecentre

The National Human Rights Consultation

Engaging in the Debate



The National Human Rights Consultation

Engaging in the debate

Philip Lynch and Phoebe Knowles

Human Rights Law Resource Centre Ltd
Level 17, 461 Bourke Street
Melbourne  VIC  3000

P (03) 8636 4450

F (03) 8636 4455

E phil.lynch@hrlrc.org.au

W www.hrlrc.org.au

Written and researched with the substantial 
assistance of: Chiara Caputo, Bryn Dodson, Jess 
D’Souza, Andrew Gun, Francisca Hoffmann-Axthelm, 
Annette Hughes, Suzanne Komattu-Mathews, Elana 
Pose, Chris Rosario, Anthony Sciuto, Elisabeth 
Sobon and Gerard Woods of Allens Arthur 
Robinson (www.aar.com.au).



The National Human Rights Consultation – Engaging in the Debate 

 

 
 

 Page ii
 

Table of Contents 

Executive summary 1 

Part A. Background questions 3 

1. What are the arguments for and against a Federal Charter? 3 
1.1 Introduction 3 
1.2 Summary of arguments 3 
1.3 Arguments for 4 
1.4 Arguments against 8 

2. What will it mean to me? 15 
2.1 Obligations 15 
2.2 Rights 15 

3. What else do we need to know? 16 
3.1 Overview 16 
3.2 Education programs 17 
3.3 Funding and resources 17 
3.4 Availability of legal and advocacy services 17 
3.5 Responsible body 17 
3.6 Review mechanism 18 
3.7 Changes for specific groups 18 
3.8 Changes to related laws 19 

Part B. Do we need it? 20 

1. Introduction 20 

2. Human rights protection in Australia 22 
2.1 Domestic human rights protection 22 
2.2 International human rights protection 27 
2.3 Conclusions about current legal protection of human rights in Australia 30 

3. Human rights breaches in Australia 31 
3.1 Examples of human rights breaches 31 
3.2 Other human rights concerns in Australia 34 
3.3 Recent developments in the promotion of human rights in Australia 39 

Part C. What would it do? 40 

1. Introduction 40 

2. What rights might it protect? 40 
2.1 The international human rights framework 40 
2.2 Australia's international human rights obligations 42 
2.3 Civil and political rights 42 
2.4 Economic, social and cultural rights 43 

3. Whose rights should be protected? 49 
3.1 Rights of individuals 49 
3.2 Rights of non-citizens 49 



The National Human Rights Consultation – Engaging in the Debate 

 

 
 

 Page iii
 

4. Should there be limitations on human rights? 50 
4.1 Are human rights absolute? 50 
4.2 Limitations under the ICCPR 50 
4.3 Limitations under domestic human rights instruments 53 

5. Who would have to comply with it and how? 55 
5.1 Defining who would be bound by a Federal Charter 55 
5.2 Definition of 'public authority' 56 
5.3 'Government agency' as an alternative to 'public authority' 61 
5.4 A further alternative: staying silent on the obligations of public authorities 62 
5.5 Executive policies and practices 63 
5.6 What obligations should a Federal Charter impose? 64 

Part D. How would it work? 69 

1. Introduction 69 

2. What are the possible models? 69 
2.1 Key issues in selecting a model 69 

3. Models from other jurisdictions 76 
3.1 Australian Capital Territory 77 
3.2 Victoria 81 
3.3 United Kingdom 88 
3.4 New Zealand 92 
3.5 Canada 94 
3.6 South Africa 98 
3.7 United States 100 

4. How would it affect democracy and parliamentary sovereignty? 103 
4.1 Parliamentary sovereignty 103 
4.2 Impact on democracy 105 

5. What are the constitutional issues? 111 
5.1 Constitutional model 111 
5.2 Legislative model 112 
5.3 Power of federal courts 115 
5.4 Effect of a Federal Charter on state laws 118 

6. What remedies could be available if a person’s human rights are 
breached? 121 
6.1 Obligation to ensure effective remedies in international law 121 
6.2 How can disputes about breaches of human rights be resolved? 122 
6.3 Should there be an independent cause of action under a Federal Charter? 124 
6.4 Standing 125 
6.5 Articulation of remedies in a Federal Charter 125 
6.6 Breaches of civil and political, or economic, social and cultural rights 126 
6.7 Possible remedies under a Federal Charter 127 

List of defined terms 136 
 



The National Human Rights Consultation – Engaging in the Debate 

Executive summary 

 

 
 

 Page 1
 

Executive summary 

On 10 December 2008, the 60th anniversary of the adoption by the United Nations of the Universal 
Declaration of Human Rights (UDHR), Australia's Federal Government launched a national public 
consultation about the legal recognition and protection of human rights and responsibilities.1  The 
National Human Rights Consultation is a historic opportunity for individuals and communities 
throughout Australia to improve our democracy and to have our say about the protection of 
fundamental values such as freedom, respect, dignity and a fair go.   

The Government has appointed a Committee, chaired by Father Frank Brennan (a Jesuit priest 
and Law Professor), to undertake the Australia-wide community consultation.  The Committee has 
been tasked to ask the Australian community: 

• Which human rights (including corresponding responsibilities) should be protected and 
promoted? 

• Are these human rights currently sufficiently protected and promoted? 

• How could Australia better protect and promote human rights?2 

Submissions to the Committee are due by 29 May 2009 and the Committee has been asked to 
report to the Australian Government by 31 July 2009 on the issues raised and the options identified 
to enhance the protection and promotion of human rights.  According to the Committee's Terms of 
Reference, '[t]he options identified should preserve the sovereignty of the Parliament and not 
include a constitutionally entrenched bill of rights.'3 

This report by the Human Rights Law Resource Centre (HRLRC) aims to provide information and 
evidence to enable individuals and organisations to engage in this debate in an informed and 
balanced way.   

Consistent with the Committee's Terms of Reference, by far the most likely model for a federal law 
(if any law is introduced) is the legislative 'charter model', which protects human rights using an 
ordinary Act of parliament.  The legislative model has been adopted in Victoria, the Australian 
Capital Territory (ACT) and the UK, and, as Federal Attorney-General Robert McLelland has said,4 
and there is virtually no chance that a constitutionally entrenched bill of rights would be introduced 
in Australia.  Accordingly, and for the sake of brevity, this report uses Federal Charter to describe 
a possible federal human rights law. 

The report begins by outlining the arguments for and against a possible Federal Charter, the 
potential implications for private citizens and what would need to occur to implement a Federal 
Charter.  The report then seeks to address the central issues in the debate by answering three 
broad questions: 

                                                      
1 See the National Human Rights Consultation website: www.humanrightsconsultation.gov.au 
2 National Human Rights Consultation, Terms of Reference, available at: 
http://www.humanrightsconsultation.gov.au/www/nhrcc/nhrcc.nsf/Page/Terms_of_Reference.  
3 Ibid. 
4 Robert McLelland, 'Human rights and Australia – Writing the next chapter' (Panel discussion at RMIT Storey Hall, 
Melbourne, 11 December 2008). 
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• Is a Federal Charter necessary? 

• What would a Federal Charter do? 

• How would a Federal Charter work? 

Addressing the question of whether a Federal Charter is necessary requires an assessment of the 
current state of human rights protections in Australia and whether human rights breaches occur 
here despite those protections. 

The report then considers what rights might be protected, whether those protections should be 
subject to limitations, whose rights would be protected and who would have to comply with a 
Federal Charter. 

The final section considers the mechanics of a federal human rights law, and the principal issues 
that would arise in its drafting and implementation, including whether such a law would be part of 
the Commonwealth of Australia Constitution Act 1901 (Cth) (Constitution) or an ordinary piece of 
legislation, the role of the courts, the impact on parliamentary sovereignty and democracy, potential 
constitutional issues, and what remedies might be available for people whose rights have been 
breached.  The section looks at the existing models for human rights laws in Victoria, the ACT, the 
United Kingdom (UK), New Zealand, Canada, South Africa and the United States of America (US).  

The HRLRC welcomes the clear commitment by the Australian Federal Government to the 
promotion and protection of human rights, and presents this report to contribute to an informed 
debate on how human rights should be promoted and protected at the federal level.  This report 
demonstrates that there is scope for a Federal Charter to contribute to the continual improvement 
of Australian democracy and the protection of human rights. 

 



The National Human Rights Consultation – Engaging in the Debate 

Part A: Background questions 

 

 
 

 Page 3
 

Part A. Background questions 

1. What are the arguments for and against a Federal Charter? 

1.1 Introduction 

This section summarises some of the main arguments for and against a Federal Charter.  
In appraising these arguments, it is important to bear in mind that their strength and 
relevance greatly depends on the kind of model that is considered for a Federal Charter.5  
The arguments summarised here are not blanket statements that apply to any model for a 
Federal Charter.  Rather, they are intended to assist in critically examining proposed 
models, and evaluating their advantages and disadvantages. 

1.2 Summary of arguments 

Arguments for Arguments against 

A Federal Charter may:  

• protect fundamental human rights, 
promote human dignity and address 
disadvantage;  

• improve protections for Australians 
who are marginalised or 
disadvantaged;  

• improve public service delivery and 
accountability, and enhance 
transparency and responsiveness;  

• contribute to the development of a 
human rights culture in Australia and 
enhance public awareness of human 
rights; 

• have symbolic value in formalising 
Australia's international and domestic 
commitments to the promotion of 
human rights; 

• promote Australia’s reputation as a 
good international citizen and global 
human rights leader; and 

A Federal Charter may:  

• create a 'flood of litigation';  

• assist convicted and accused persons 
and encourage lawyers to exploit legal 
loopholes;  

• encourage judicial activism;  

• intrude on matters that should be left to 
Parliament; 

• be unnecessary; 

• inadvertently limit human rights; 

• impair religious freedoms; 

• fail to protect human rights; 

• become outdated;  

• be unpopular; and 

• raise constitutional problems. 

                                                      
5 'There is an intellectual laziness about the equation of the arguments against constitutional bills of rights where judges 
have the ultimate power to invalidate legislation with statutory bills of rights where the powers of the judiciary are far more 
constrained and Parliament retains its sovereignty.'  Carolyn Evans, 'State Charters of Human Rights: The Seven Deadly 
Sins of Statutory Bills of Rights Opponents' (speech delivered at the Gilbert+Tobin Centre Conference, the University of 
New South Wales, 16 February 2007).   
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• ‘bring human rights home’, by 
enabling Australians to raise human 
rights issues under domestic law 
rather than at the UN in New York or 
Geneva. 

1.3 Arguments for 

(a) Preserving fundamental human rights, promoting dignity and addressing disadvantage 

A Federal Charter would set out fundamental human rights.  Australian laws (including 
written laws made by Parliament and the common law developed by courts) generally 
demonstrate Australia's concern and respect for human rights, albeit in an ad hoc way.  
However, in the absence of a unitary and comprehensive human rights law, gaps remain in 
the current legal protection of human rights.6 

According to former High Court Chief Justice Brennan: 
The exigencies of modern politics have sometimes led Governments to ignore human rights 
in order to achieve objectives which are said to be for the common good.7 

A Federal Charter could make it 'more difficult for Parliament to compromise those rights 
unreasonably',8 whether deliberately or inadvertently, by: 

• requiring Parliament to consider the impact of laws on human rights; 

• requiring the executive arm of government (ie, ministers and their departments) to 
respect human rights in implementing laws and making decisions; and/or 

• allowing access to courts and tribunals to declare that laws are inconsistent with 
protected rights.  

A Federal Charter could therefore improve laws by increasing the emphasis on, and 
scrutiny of, human rights in public debate.  Some potential models for a Federal Charter go 
further, and would allow courts to strike down laws that unjustifiably infringe human rights.  
Possible models are considered further in Section 2 of Part D below. 

(b) Protecting marginalised Australians 

A Federal Charter would be particularly significant for Australia's economically and socially 
disadvantaged or marginalised people.  Such vulnerable people are more likely to deal with 
public services,9 and are more likely to suffer violations of their human rights than people in 
majority groups, or people with the means to protect their own interests. 

                                                      
6 See, eg, Graeme Innes, 'A Question of Human Rights', The Age (Melbourne), 16 April 2008, available at 
www.theage.com.au/news/in-depth/a-question-of-human-rights/2008/04/16/1208025281921.html. 
7 Sir Gerard Brennan, 'The Constitution, Good Government And Human Rights,' Human Rights Law Resource Centre, 12 
March 2008, available at www.justinian.com.au/files/brennanhumanrights.pdf. 
8 Julian Burnside, 'Justice will Prevail', The Sunday Age (Melbourne), 18 May 2008, Opinion 21.  
9 Former National Native Title Tribunal Deputy President Fred Chaney, 'Conflict Over Aim of Human Rights Legislation', The 
West Australian (Perth), 4 May 2007, 6. 
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It has been argued that a culture of respect for human rights, supported by a formal human 
rights instrument, assists vulnerable individuals and groups ‘to challenge poor treatment 
and, through this, to improve their own and others’ quality of life'.10 

Case studies and evidence from the UK suggest that: 

(i) the language and ideas of human rights have a dynamic life beyond the courtroom 
and empower a wide range of individuals and organisations to improve people’s 
experience of public services and their quality of life generally;11 

(ii) human rights are an important practical tool for people facing discrimination, 
disadvantage or exclusion, and offer a more ambitious vision of equality beyond 
just anti-discrimination; 

(iii) human rights principles can help decision-makers and others see seemingly 
intractable problems in a new light; and 

(iv) awareness-raising about human rights empowers people to take action.12 

The following recent real-life examples from Victoria demonstrate the ways in which a 
Federal Charter could address disadvantage and promote human dignity:13 

• A rehabilitation centre operating as part of a public hospital was seeking to 
discharge several young people with acquired brain injuries because their two year 
contractual period had ended.  However, the only alternative care facilities 
available were aged care facilities, which would not provide the social environment, 
or support services (such as speech therapy), needed for the young people to 
continue their recovery.  A disability advocate raised the Charter of Human Rights 
and Responsibilities Act 2006 (Vic) (Victorian Charter) with the rehabilitation 
centre, which agreed not to move the young people until it had considered its 
obligations under the Charter. 

• A pregnant single mother with two children was living in community housing.  She 
was given an eviction notice, without providing any reasons for the eviction, or an 
opportunity to address the landlord’s concerns.  The Victorian Charter was used to 
negotiate with her landlord to prevent an eviction into homelessness, and reach an 
alternative agreement. 

(c) Improving public service delivery and accountability 

A Federal Charter could improve public service delivery.  Reviews of human rights 
instruments in other jurisdictions have consistently concluded that human rights laws, 
together with an approach to service delivery that emphasises human rights, can: 

                                                      
10 British Institute of Human Rights, The Human Rights Act: Changing Lives (2007), available at 
www.bihr.co.uk/sites/default/files/The%20Human%20Rights%20Act%20-%20Changing%20Lives.pdf. 
11 Note that in the ACT there has been a 'a small, but growing impact beyond government': ACT Department of Justice and 
Community Safety, Human Rights Act 2004: Twelve-Month Review - Report (2006), available at 
www.jcs.act.gov.au/HumanRightsAct/Publications/twelve_month_review.pdf, 16.  
12 British Institute of Human Rights, above n 10, 5. 
13 See HRLRC, Case Studies: How a Human Rights Act Can Promote Dignity and Address Disadvantage, available under 
'What's New' at: www.hrlrc.org.au. 
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(i) enhance transparency in government decision making at all levels;14 

(ii) promote more flexible, responsive and individualised public and social services;15 
and 

(iii) assist in developing more effective social inclusion and poverty reduction 
strategies.16  

Another recent example from Victoria demonstrates this.  A Victorian welfare organisation 
experienced problems with a client who had been violent and threatening towards staff.  
The initial response of the organisation was to exclude the client from the services provided 
and the premises.  A direct care worker objected to the exclusion of the client on the basis 
that, while staff had a right to be safe at work, the client’s rights should also be considered.  
The care worker negotiated with management to allow the client to access some services 
and instituted a method for monitoring the client’s behaviour to prevent safety risks to 
staff.17  

According to a formal review of the implementation of the Human Rights Act 1998 (UK) 
(UK Human Rights Act), ‘the Human Rights Act has led to a shift away from inflexible or 
blanket policies towards those which recognize the circumstances and characteristics of 
individuals’.18   

(d) Creating a human rights culture 

A Federal Charter could be a clear statement of Australians' rights and responsibilities, 
contributing to a culture with a greater awareness of, and respect for, human rights, within 
government and throughout the community. 

A Federal Charter could serve an important educative function, articulating those 
standards, rights and responsibilities that are necessary in a free, democratic and inclusive 
society.   

A Federal Charter could also promote a culture of human rights at a very local level.  There 
is some evidence of such a development in Victoria under the Victorian Charter.  For 
example, a medium-sized primary school in Victoria used human rights principles to inform 
its policies and processes around the re-design and development of the school building.  
Input was sought from all relevant stakeholders, including students, parents and teachers.  
Three different response forms were distributed to match the literacy levels of all students.  
In addition, the needs of people with disabilities were given special consideration and a 

                                                      
14 Michael Kirby, 'A Charter for Australia’s Modern Needs', The Age (Melbourne), 23 August 2008.  
15 Victorian Equal Opportunity and Human Rights Commission, The 2007 Report on the Operation of the Charter of Human 
Rights and Responsibilities -  First Steps Forward (2007), 6, available at 
www.humanrightscommission.vic.gov.au/pdf/VEOHRC_firststeps_FINALweb.pdf. 
16 See, eg, British Institute of Human Rights, above n 10; UK Department for Constitutional Affairs, Review of the 
Implementation of the Human Rights Act (2006); United Kingdom Ministry of Justice, Human Rights Insights Report (2008); 
United Kingdom Audit Commission, Human Rights Act: Improving Public Services (2003); ACT Department of Justice and 
Community Safety, above n 11; Office of the United Nations High Commissioner for Human Rights (UNHCHR), Guidelines 
on a Human Rights Approach to Poverty Reduction Strategies (2002).  
17 Victorian Council of Social Service, Using the Charter in Policy and Practice, (July 2008). 
18 UK Department for Constitutional Affairs, above n 16. 
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local Indigenous co-operative was consulted.  The principal of the school has reported that: 
‘[a] simple walk through of the new building gives the message that this is your school, your 
community and you own the space equally with all others who use it, it generates 
excitement, ownership and buy-in from all.’19  She also noted that the process had a 
positive effect on the students and broader school community through the development 
strong relationships and positive, supportive community cultures.   

However, creating a culture of respect for human rights is not simply a matter of enacting a 
law or amending the Constitution.  Much would depend on how public bodies under a 
Federal Charter responded to their obligations, whether people were educated about their 
rights, and whether sufficiently-funded public bodies existed to promote the aims of the 
Charter and respect for human rights generally. 

(e) Formalising Australia's commitment to international human rights 

Australia is a party to many human rights treaties, including the International Covenant on 
Civil and Political Rights (ICCPR),20 the Convention on the Rights of the Child (CROC), and 
the Convention for the Elimination of All Forms of Racial Discrimination (CERD).  A Federal 
Charter would have significant symbolic value in affirming Australia's commitment to its 
human rights obligations to its own citizens and to the international community. 

(f) Promoting Australia’s reputation as a good international citizen and regional and global 
human rights leader 

As Australia seeks to establish itself as an effective international citizen and regional 
leader, our authority and legitimacy on human rights issues requires that our domestic laws 
recognise and protect, at a minimum, those rights which Australia has pledged to uphold by 
ratifying the core human rights conventions.  Australia's status as the only Western 
democracy without a human rights law undermines its authority and legitimacy of its voice 
on human rights issues. 

(g) ‘Bringing rights home’ rather than requiring that complaints be heard in New York or 
Geneva 

Australians may currently raise human rights complaints with the United Nations Human 
Rights Committee (UNHRC) in New York or Geneva.21  They can also raise complaints 
with UN treaty bodies under the Convention on the Elimination of All Forms of Racial 
Discrimination, the Convention on the Elimination of All Forms of Discrimination against 
Women, and the Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT).22  In the absence of a Federal Charter which confers 
domestically enforceable rights, the inability of Australians to, at least initially, bring these 

                                                      
19 See HRLRC, above, n 13, example 1.7. 
20 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 (entered 
into force 23 March 1976 and for Australia 13 August 1980). 
21 Ibid, Articles 1, 5(2)(b). 
22 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature 10 
December 1984, 1465 UNTS 85 (entered into force generally 26 June 1987 and for Australia 8 July 1989). 
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complaints in Australia raises a number of problems.  As Lord Bingham, the former Senior 
Law Lord of the United Kingdom, has observed: 

• Complaints reach UN treaty bodies without the benefit of a domestic judgment 
addressing the human rights issues.   

• A domestic legal system should ‘command the confidence of the public as one 
which is inclusive, belongs to them and affords a remedy for obvious wrongs.  It is 
destructive of such confidence if there is a justified belief that for a significant 
category of serious wrongs the domestic court can offer no remedy and the 
disappointed litigant is obliged to go away and seek this superior justice abroad’. 

• It is very undesirable that members of the public be put to the expense and the 
considerable delay of seeking redress in New York or Geneva for a human rights 
complaint ‘which could, had such human rights been part of domestic law, have 
been granted more inexpensively and much more quickly at home’. 

• If the rights and freedoms embodied in the international human rights treaties are, 
as described, ‘fundamental’, it is a grave defect that they are not fully protected in 
domestic law.23   

A Federal Charter might increase the opportunities for Australians to raise human rights 
issues in domestic courts.  Australian courts could also have increased opportunities to 
participate in the development of the international body of human rights law. 

1.4 Arguments against 

(a) Creating a 'flood of litigation' 

Some critics believe that a Federal Charter would spark costly and time-consuming 
litigation.24  For example, former New South Wales Premier Bob Carr argues that '[a] bill of 
rights, or a charter, will lay out abstractions like the right to life, or privacy, or property, and 
thus enable judges to determine - after deliciously drawn-out litigation - what these mean.'25   

However, recent reviews of human rights laws in the ACT26 and the UK27 (where an 
infringement of human rights gives rise to a cause of action and entitlement to damages) 
concluded that there was no 'flood of litigation', nor a discernible increase in the volume, 
length or costs of litigation. 

                                                      
23 Lord Thomas Bingham, former Senior Law Lord of the United Kingdom, ‘Dignity, Fairness and Good Government: The 
Role of a Human Rights Act’, Speech to the Human Rights Law Resource Centre, Melbourne, 9 December 2008, available 
at http://www.hrlrc.org.au/html/s02_article/article_view.asp?id=424&nav_top_id=-1&nav_cat_id=-1.  
24 See, eg, George Brandis, 'Bill of Rights Could Just Mean a Big Bill', Australian Financial Review, 1 February 2008, 74. 
25 Bob Carr, 'Lawyers Are Already Drunk with Power', The Australian, 24 August 2008.  It has been further argued that the 
people who are most likely to benefit from human rights are well resourced organisations who can afford litigation, and not 
individuals (John Hatzistergos, 'A Charter of Rights, or Wrongs?' (Speech delivered at Sydney Institute, Sydney, 10 April 
2008). 
26 ACT Department of Justice and Community Safety, above n 11 citing Gabrielle McKinnon, 'Assessing the First Year of the 
ACT Human Rights Act' (Speech delivered at Australian National University Conference, Canberra, 29 June 2005, 2). 
27 Administrative Court of England and Wales, Report for the Period April 2001 to March 2002 (2003). The report found no 
evidence of an increase in the volume, length or costs of litigation.   
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The extent to which litigation would increase, if at all, under a Federal Charter, would 
depend on the model chosen.  The stronger the protection of rights, and the more 
opportunities people were given to enforce those rights, the more likely it would be that a 
Federal Charter would lead to increased litigation.   

(b) Unfairly favouring criminals and accused persons 

Critics often argue that human rights instruments can be exploited by criminals to subvert 
the justice system.  Bob Carr contends that the 'most obvious effect of the Charter is to add 
opportunities to defence lawyers in criminal matters'.28  He suggests that a Charter could 
be used to overturn indefinite or 'never to be released' life sentences on the basis that they 
contravene prisoners' rights.   

The underlying concern seems to be that a Federal Charter would favour criminals' rights 
over the protection of the community and the rights of victims of crime.  Obviously, it is 
important to strike an appropriate balance between the rights of criminals, victims and the 
community.  However, a carefully drafted Federal Charter that was applied with common 
sense could actually enhance that balance, by ensuring that relevant human rights are 
taken into account.   

In a speech responding to criticisms of the UK Human Rights Act, Lord Falconer of 
Thoroton (then Lord Chancellor) rejected the argument that the UK law 'favours criminals 
over victims': 

In reality, the [UK] Human Rights Act is about common sense - it does pretty much what our 
instincts judge to be fair and proper.  

Yes, citizens should have their life protected by law and have a right to liberty and security. 
And there should be no punishment without law. 

And, equally, in return citizens should behave with respect for others. Not all behaviour is 
permissible in all circumstances.  

Sometimes the behaviour of a minority is so intolerable that it has to be proscribed for the 
good of the majority. The [UK] Human Rights Act recognises this.29 

Some of the examples used to suggest that human rights instruments unjustly favour 
criminals are sensationalised or factually unsound.  For example, in the UK: 

One of the oddest myths is that the mass-murder Dennis Nilson used the [UK] Human 
Rights Act to get hard-core pornography in his prison cell.  It's part of the folklore of those 
who say our rights have gone too far.  It seems to matter little that it's completely untrue.  

The prison governor said he could not have it, and despite Nilson's attempt to use the [UK] 
Human Rights Act to persuade a court to overrule the Governor, he was unsuccessful and 
the Governor's perfectly proper ruling stands.30 

The Department for Constitutional Affair's 2006 Review of the Implementation of the 
Human Rights Act (DCA Review) concluded that '[d]ecisions of the UK courts under the 

                                                      
28 Bob Carr, above n 25. 
29 Lord Falconer of Thoroton, 'Using Human Rights in the Voluntary Sector' (Speech delivered at Institute of Public Policy 
and Research, London, 10 December 2004), available at: www.dca.gov.uk/speeches/2004/lc101204.htm. 
30 Ibid. 
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Human Rights Act have had no significant impact on criminal law, or on the Government’s 
ability to fight crime.'31   

(c) Encouraging judicial activism 

Another argument against a Federal Charter is that it would take power away from elected 
parliamentarians and place it in the hands of unelected judges.  Some critics say that a 
Federal Charter would enable judges to impose their personal opinions as law.  

The rights protected in a Federal Charter would be expressed in abstract, general terms.  
In applying those rights to particular fact situations, judges would be called upon to make 
decisions about the meaning and scope of rights.  Some argue that it is more appropriate 
for disinterested policymakers to determine human rights questions than judges caught up 
in the 'heat and emotion' of individual cases.32 

Further, in deciding difficult or 'borderline' cases under human rights instruments, courts 
must adjudicate between different and competing interests.  Such cases, which are 
inevitably controversial, involve policy decisions with no single, 'right' answer.  It is argued 
that decisions of that kind should be made by those accountable to the electorate.33 

Sir Harry Gibbs gives the example of the Fourteenth Amendment to the US Constitution, 
which forbids any State to 'deprive any person of life, liberty or property without due 
process of law'.  He states that this clause was intended to prevent such things as 
execution or imprisonment without due trial or seizing property without legal sanction: 

However, over a period of many years the Supreme Court of the United States held that the 
clause invalidated statutes which were designed to achieve such apparently beneficial 
results as limiting the working hours of employment, fixing minimum wages for women, 
restricting commerce in goods made by child labour, and preventing the use of substandard 
materials in manufacture.  In 1937, in one of the shifts of opinion which have not been 
unusual on that Court, that view of the clause was rejected, and since then it has been held 
to have the effect, which was equally far from the original intention of those who framed it, of 
governing the extent to which the States can pass laws forbidding abortion.34   

Although human rights instruments that do not give judges power to strike down laws are 
less likely to encourage judicial activism, some critics argue that legislative human rights 
instruments still give too much power to judges.   

Under the ACT's Human Rights Act 2004 (ACT Human Rights Act), the Victorian Charter 
and the UK Human Rights Act, courts must, as far as possible, interpret laws in a way that 
is consistent with protected rights.35  Some critics argue that the line between interpretation 
and law-making is unclear, and that judges might overstep the mark, effectively rewriting 
laws that have been passed by democratically elected parliamentarians.  In New Zealand, 

                                                      
31 UK Department for Constitutional Affairs, above n 16, 1. 
32 Alan Anderson, 'The wrongs of pushing a bill of rights', The Age (Melbourne), 4 January 2006. 
33 James Allan, 'Bills of Rights as Centralising Instruments' (2006) 27 Adelaide Law Review 183, 183–6. 
34 Sir Harry Gibbs, Chapter 7: Does Australia Need a Bill of Rights? (1995) The Samuel Griffith Society, 
www.samuelgriffith.org.au/papers/html/volume6/v6chap7.htm. 
35 Under section 30 of the ACT Human Rights Act and section 32(1) of the Victorian Charter, this is to be done as far as it is 
possible, consistent with the purpose of the law. 
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judges have granted remedies for breaches of the Bill of Rights Act 1990 (NZ) (NZ Bill of 
Rights), despite the fact that it does not expressly provide for remedies.36  In fact, before 
the NZ Bill of Rights was passed (in moving its second reading) the then prime minister 
stated that it would not create any new legal remedies.37 

In appraising these arguments, there are a few important points to bear in mind.  First, 
judges would be constrained by the text of a Federal Charter.  As with any other law, 
judges would be called upon to interpret and apply the words contained in the document, 
not to write the document.  Second, it is the role of judges interpret and apply laws.  By 
necessity, laws are expressed in general terms.  This is because it is not possible to make 
specific laws for every fact scenario that might arise.  Interpreting and applying a Federal 
Charter would not involve a radical departure from the current role that judges play.  Third, 
a Federal Charter would not be novel in calling on judges to consider controversial 
questions.  Judges are already required to make decisions in cases that touch on critical 
and contentious policy issues, within the confines of the applicable law.  Finally, in the 
event that a court did overstep the mark in applying a Federal Charter or applied it 
incorrectly, there would be a right to appeal the decision in a higher court (from all courts 
except the High Court, which is the highest court of appeal).   

As with arguments about unfairly favouring criminals, some of the examples that are used 
to back up claims of judicial activism are exaggerated or mischaracterised.  For example, 
recent claims by a prominent UK newspaper editor that a judge was single-handedly 
creating the UK's emerging privacy law have been disputed by several senior lawyers, as 
well as Lord Falconer of Thoroton (former Lord Chancellor).38   

(d) Leave it to Parliament to legislate – undermining Parliamentary sovereignty 

A related argument is that parliaments are more than capable of legislating on human 
rights issues, and the creation of a Federal Charter would weaken Australia's democracy.  
Critics contend that a Federal Charter would infringe the principle of parliamentary 
sovereignty (in broad terms, the principle that the elected parliament is the supreme law-
making body).   

It has been argued that the division of powers created through the Australian Constitution 
provides a more secure protection of basic freedoms than a Federal Charter would.39  
Patrick Keane argues that the framers of the Australian Constitution intended that the 
Constitution embody 'an ideal of responsible government and representative democracy in 
which each citizen participates equally with all others' without the fetter of an unelected 

                                                      
36 Simpson v Attorney-General [1994] 3 NZLR 667 ('Baigent’s Case'). 
37 James Allan, 'Take Heed Australia — A Statutory Bill of Rights and Its Inflationary Effect' (2001) 6 Deakin Law Review 
322, 7. 
38 See, eg, Frances Gibb, QCs Defend Mr Justice Eady as Newspapers Accuse him of Privacy Law Rulings (2008) Times 
Online http://business.timesonline.co.uk/tol/business/law/article5126916.ece; OUT-LAW News, Justice Eady is not the 
Source of All Privacy Rulings, says Expert (2008) Out Law www.out-law.com/page-9570. 
39 John Hatzistergos, 'A Charter of Rights, or Wrongs?' (Speech delivered at Sydney Institute, Sydney, 10 April 2008). 
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judiciary.40  Against this, Lord Bingham, the recently retired Senior Law Lord of the UK, 
says: 

I do not accept the distinction … between democratic institutions and the courts.  It is true of 
course that the judges of this country are not elected and are not answerable to parliament.  
It is also of course true … that Parliament, the executive and the courts have different 
functions.  But the function of independent judges charged to interpret and apply the law is 
universally recognised as a cardinal feature of the modern democratic state, a cornerstone 
of the rule of law itself … [I]t is wrong to stigmatise judicial decision-making as in some way 
undemocratic.41   

The impact of a Federal Charter on democracy and parliamentary sovereignty is discussed 
in detail in Section 3 of Part D below. 

(e) No need 

Another common belief is that Australia does not need a Federal Charter because current 
legal protections are sufficient to guarantee human rights.  It has been argued that 
Australia has 'survived very well' by introducing targeted legislation (such as anti-
discrimination legislation) and interpreting and amending the Constitution in accordance 
with the views of the day.42  It is argued that isolated cases where the present system fails 
Australians do not undermine Australia's entire philosophy of rights.43  An adjunct to this 
argument is that human rights laws exist in countries with very poor human rights records.  

The issue of whether there is a need for a Federal Charter is discussed in depth in Part B 
below. 

(f) Inadvertently limiting rights 

Senator George Brandis (Shadow Attorney-General) argues that a Federal Charter would 
limit human rights in two ways.  First, he claims that rights would be limited through 
definition; '[i]f we are to reduce abstract ideas down to a series of short lines in a single 
statutory instrument, then we limit their meaning.'44  He quotes from a speech delivered by 
Sir Robert Menzies in 1966: 

I am glad that the draftsmen of the Australia Constitution, though they gave close and 
learned study to the American Constitution and its amendments made little or no attempt to 
define individual liberties.  They knew that, with legal definition, words can become more 
important than ideas.  They knew that to define human rights is either to limit them – for in 
the long run words must be given some meaning – or to express them so broadly that the 
discipline which is inherent in all government and ordered society becomes impossible.45 

                                                      
40 Justice Patrick Keane 'In Celebration of the Constitution' (Speech delivered at the National Archives Commission, ACT, 
12 June 2008). 
41 A (and ors) v Secretary of State for the Home Department [2004] UKHL 56, para 42.   
42 Brandis, above n 24, 74; Justice Patrick Keane, above n 40. 
43 Anderson, above n 32. 
44 George Brandis, 'The Debate We Didn't Have to Have:  The Proposal for an Australian Bill of Rights' (address to the 
James Cook University Law School, Townsville, 14 August 2008), 10.   
45 Sir Robert Menzies, quoted by George Brandis, above n 44, 10.   
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Brandis further argues that a Federal Charter would limit human rights by omission; that 
including rights in a human rights instrument '…declares that those identified rights have a 
certain status or privilege, which other putative rights, which are not recognized by the 
[instrument], do not enjoy.'46  This concern is not new.  In 1789, in his speech proposing the 
US Bill of Rights, James Madison observed that: 

It has been objected also against a bill of rights, that, by enumerating particular exceptions 
to the grant of power, it would disparage those rights which were not placed in that 
enumeration; and it might follow, by implication, that those rights which were not singled out, 
were intended to be assigned into the hands of the general government, and were 
consequently insecure.  This is one of the most plausible arguments I have ever heard 
urged against the admission of a bill of rights into this system; but, I conceive, that it may be 
guarded against.47 

A savings provision is one way of responding to concerns about the unintended limitation 
of rights.  For example, section 5 of the Victorian Charter provides that: 

A right or freedom not included in this Charter that arises or is recognised under any other 
law (including international law, the common law, the Constitution of the Commonwealth and 
a law of the Commonwealth) must not be taken to be abrogated or limited only because the 
right or freedom is not included in this Charter or is only partly included. 

Such a provision would minimise the risk of a Federal Charter inadvertently limiting human 
rights.   

(g) Threatening religious freedoms 

Some religious groups have raised concerns about proposals to implement a Federal 
Charter.  Those concerns include: 

• the extent to which a Federal Charter would constrain freedom of religious speech 
and expression48 (particularly the right to criticise other religions);49 

• the impact of recognition of a ‘right to life’ on the legality of abortion and 
euthanasia;  

• the extent to which a right to equality before the law and protection from 
discrimination may constrain church and religious bodies from considering a 
person's religion or gender in matters such as employment; and 

• the extent to which the legislative recognition of rights may either detract from or 
contribute to an ethic of responsibility. 

One way of addressing these concerns in a Federal Charter might be to excuse public 
authorities from the obligation to act compatibly with human rights where that obligation 

                                                      
46 George Brandis, above n 44, 11.   
47 James Madison, Speech to the House of Representatives Proposing the Bill of Rights (June 8, 1789), available at 
www.jmu.edu/madison/center/main_pages/madison_archives/constit_confed/rights/jmproposal/jmspeech.htm. 
48 Michael Edwards, 'Catholic Archbishop Wary of Bill of Rights' (2008) Australian Broadcasting Corporation 
www.abc.net.au/am/content/2008/s2231205.htm. 
49 See, eg, Catch the Fire Ministries Inc v Islamic Council of Victoria Inc (2006) 15 VR 207. 
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would impede or prevent a religious body from acting in conformity with religious doctrines, 
as is the case under the Victorian Charter.50 

A Federal Charter may, in fact, enhance religious freedom.  In Australia, at federal level, 
there is no general positive right to freedom of religion or freedom of expression.  Freedom 
of religion in a Federal Charter could include the freedom to manifest one’s religion and 
belief through worship, observance, practice and teaching.  This would extend to the right 
to declare religious beliefs openly and without fear of hindrance or reprisal and to attempt 
to convert others to one’s beliefs (in other words, to proselytise).  

Speech or expression that does not constitute religious ‘teaching’ or ‘practice’ but has 
religious content would be protected by a general freedom of expression (another right not 
currently adequately protected but which could be recognised under a Federal Charter). 

(h) Quickly becoming outdated 

Rights entrenched in a Federal Charter may reflect the values held by society today, but 
may be out of step with future values.  Bob Carr suggests that a Federal Charter enacted in 
1901 would have been racially biased, and a Charter drafted before 1960 would not have 
covered gender equality.51 

Sir Harry Gibbs observes that the US Constitution (which guarantees trial by jury in suits at 
common law where the amount sought exceeds $20) has virtually prevented the abolition 
of trial by jury in civil cases.52  The right to bear arms, while strongly supported by many in 
the US, is seen by others to be a relic of the eighteenth century.53 

Concerns about a Federal Charter becoming outdated would be more likely to be realised if 
the Charter was part of the Constitution.  This is because the Constitution is much harder 
to change than an ordinary law which can be amended or repealed by Parliament.   

(i) Electorally unpopular 

Some people argue that a Federal Charter is likely to be electorally unpopular, pointing to 
the failure of the 1988 referendum which sought to include guarantees of some rights in the 
Australian Constitution. That proposal was defeated with the lowest 'yes' vote ever 
recorded in a referendum.54 

(j) Constitutional issues 

As noted above, historically, Australia has been resistant to changes to the Constitution.  
Further, constitutional experts have pointed to potential constitutional problems in drafting a 
Federal Charter.  There are important constitutional issues that would need to be 

                                                      
50 Victorian Charter, section 38(4). 
51 Bob Carr, 'Democracy Thrives in a Free Press and Politics, not in the Judiciary', The Sydney Morning Herald (Sydney), 30 
April 2007, available at www.smh.com.au/news/opinion/democracy-thrives-in-a-free-press-and-politics-not-in-
thejudiciary/2007/04/29/1177787967085.html. 
52 Sir Harry Gibbs, above n 34. 
53 Hon Justice Michael Kirby 'An Australian Charter of Rights' (2008) 31 Australian Bar Review 149, 155. 
54 George Williams, 'The Federal Parliament and the Protection of Human Rights',  (Research Paper 20, Australian 
Parliament, Law & Bills Digest Group, 11 May 1999), available at: www.aph.gov.au/library/pubs/RP/1998-1999/99rp20.htm. 
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addressed in any proposal to enact a Federal Charter.  These are considered in Section 4 
of Part D below. 

2. What will it mean to me? 

2.1 Obligations 

A Federal Charter is unlikely to impose human rights obligations on individuals acting in a 
private capacity, at least not at the outset.  The approach taken to the legislative protection 
of human rights in most other jurisdictions is to require government (including public 
authorities) to comply with the human rights law.  A Federal Charter would probably follow 
that approach.   

People who are employed by the Commonwealth, or whose employers are contractors to 
the Commonwealth or carry out 'public functions', may be obliged to comply with the 
Federal Charter within the scope of their employment.  Such employees may be required to 
undergo human rights training, and staff may be required to report human rights incidents.  
To the extent that any liability attaches to the obligation to comply with a Federal Charter, 
that liability is likely to be imposed on government rather than individual employees or 
public servants. 

2.2 Rights 

Human rights derive from the inherent dignity of the person and enshrine fundamental 
principles such as freedom, respect, equality and dignity.  Instruments such as the UDHR 
seek to recognise and protect the core minimum standards that are necessary to ensure 
that all people have the capacity and opportunity to participate meaningfully in and 
contribute to the civil, political, economic, social and cultural life of their communities.  

The purpose of human rights laws is to protect the human rights of every individual within 
the jurisdiction of the relevant law, not just the marginalised.  An important tenet of human 
rights law is that everyone possesses human rights, even members of groups that some 
sectors of the community may consider less deserving, such as people accused or 
convicted of certain crimes, refugees, same-sex couples, or political or religious extremists.  
The protection of 'controversial' rights usually attracts the most media attention, belying the 
breadth of human rights issues in Australia today. 

A Federal Charter would require that any Commonwealth public authority - such as 
Centrelink, the Australian Taxation Office and Medicare – act consistently with protected 
rights in the performance of its functions.  Public authorities could be required to put 
procedures and policies in place to promote a culture of respect for human rights 
throughout their organisation and to train their staff in how to comply with the Charter.   

Depending on the model implemented, if an individual felt that their rights had been 
infringed by a public authority, they could be entitled to make a formal complaint, which 
might be followed up by an internal review or used for reporting purposes, or they could be 
entitled to seek remedies through avenues such as a Human Rights Commissioner, or 
through the courts. 
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Arguably, the most significant of the aims of a Federal Charter from the perspective of 
private individuals is less tangible than its immediate impact on their day-to-day activities.  
A Federal Charter may significantly contribute to the establishment of a culture within 
government of considering and respecting the human rights of all people in Australia.  In 
that environment, public authorities may be more likely to improve their interaction with the 
public.  Inadvertent infringements of rights may be less likely to occur, and there could be 
greater transparency and political accountability in the law and policy making processes.55  
Transparency and accountability are particularly important in those circumstances where it 
may be necessary for government to limit human rights.   

3. What else do we need to know? 

3.1 Overview 

One of the principal aims of a human rights law is to promote a culture that is respectful of 
human rights.  According to the ACT Department of Justice and Community Safety, the 
long-term goal of creating a human rights culture (using the ACT Human Rights Act) 
involves 'two related objectives'.  The first is to promote cultural change by ensuring that 
the executive arm of government operates in a way that is consistent with internationally 
agreed human rights.56  The second objective is 'to promote awareness within the legal 
profession, the community sector and the wider community of these human rights 
standards and the ways in which those standards may be applied effectively'.57 

In the UK, the DCA Review58 found that significant barriers to the effective implementation 
of the UK Act were: 

• myths, misperceptions and misrepresentations as to the role and effect of the UK 
Act;59 

• deficiencies in training and guidance of public servants in relation to human 
rights;60 and 

• a general lack of human rights education among the public sector and the general 
public.61 

Therefore, the success of a Federal Charter would depend largely on what priority it was 
given and the resources that were provided by the Federal Government. 

                                                      
55 See, eg, UK Department for Constitutional Affairs, above n 16, Part 3. 
56 ACT Department of Justice and Community Safety, above n 11, 34. 
57 Ibid. 
58 UK Department for Constitutional Affairs, above n 16. 
59 Ibid, Part 4. 
60 Ibid, 4. 
61 Ibid, 42. 
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3.2 Education programs 

The UN High Commissioner for Human Rights considers that an effective human rights 
promotion and protection strategy will need to provide: 

• human rights information and education campaigns targeting marginalised and 
disadvantaged communities; and 

• training programs for lawyers and judges about the content and use of human 
rights.62 

To these ends, the public should have access to information services (such as the free 
telephone advice line in Victoria) and seminars on the implications of any Federal Charter 
that is introduced.  Specialised projects could target the development of a human rights 
culture in schools and the public service and educate legal advocates on the implications of 
the Charter. 

3.3 Funding and resources 

Reviews of the UK and ACT Human Rights Acts found that adequate funding and 
resources from government play an important role in the protection of human rights.63  
Funding and resources would need to be provided to organisations that are responsible for 
the protection of human rights and for the education of legal groups, the judiciary, public 
authorities and the general community about human rights. 

3.4 Availability of legal and advocacy services 

The rights to legal representation, equality before the law and a fair hearing are human 
rights in themselves, and are also critical aspects of the promotion, protection, fulfilment 
and enforcement of other human rights.  Therefore, the availability of assistance and 
advocacy would be essential in the implementation of a Federal Charter. 

The UN Human Rights Commissioner considers that one component in an effective human 
rights strategy is access to human rights legal services and clinics for disadvantaged 
people.64 

To achieve this aim, the Federal Government would need to provide funding to community 
legal centres, National Legal Aid, the Australian Human Rights Commission and other 
human rights and community organisations. 

3.5 Responsible body 

Given that Australia already has a Commonwealth Human Rights Commission, it appears 
likely that it would assume any powers under a Federal Charter to handle human rights 
complaints and to undertake conciliation.  In addition, the Human Rights Commissioner 
could have a power and/or duty to report on actual or potential human rights effects of 

                                                      
62 Office of the High Commissioner for Human Rights,  High Commissioner's Strategic Management Plan 2008-2009 (2008), 
available at www.ohchr.org/Documents/Press/SMP2008-2009.pdf. 
63 ACT Council of Social Service, Review of the Human Rights Act 2004: Submission to the Department of Justice and 
Community Safety's Discussion Paper (2006); UK Department for Constitutional Affairs, above n 16, section 6. 
64 Office of the High Commissioner for Human Rights, above n 62, 18. 
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laws.  This could assist a parliamentary committee (such as a body like the UK Joint 
Parliamentary Human Rights Committee) with general reporting powers in respect of 
human rights. 

3.6 Review mechanism 

It is important that there are procedures in place to monitor the implementation of any 
Federal Charter, particularly the impact on the three arms of government (ie, the legislature 
(Parliament), the judiciary (courts) and the executive (ministers and their departments)) and 
on the community.  Information about the number, type and merit of complaints made 
about breaches of human rights would be important in assessing whether and how a 
Federal Charter could be amended, or its implementation modified.  A central, independent 
body, such as the Australian Human Rights Commission (AHRC) (formerly the Human 
Rights and Equal Opportunity Commission (HREOC)), could be charged with collating and 
publishing information on complaints, including their nature, number, source, the body 
complained of and how the complaints were handled and resolved. 

In the ACT, a review was conducted after one year of the ACT Human Rights Act's 
operation.  Another review will be conducted again after four years.  In Victoria, a review 
will be conducted after 4 and 8 years of the Victorian Charter's operation.   

3.7 Changes for specific groups 

(a) Government bodies 

The DCA Review noted that a particular challenge in the UK was to dispel 
misunderstandings about the role and effect of the UK Human Rights Act.65  If a Federal 
Charter is created, there would need to be guidance and training within departments and 
public sector agencies to build awareness of human rights.66  Specific training and 
guidance may need to be provided for government solicitors and officials to ensure that 
their legal advice and litigation strategies accord with a Federal Charter.   

(b) Employers 

Employers in the public sector would need to ensure that they had appropriately drafted 
policies and procedures in place to support a Federal Charter.  Such employers would 
need to educate their employees about the effect of the Federal Charter on their workplace 
and work practices.  Pursuant to consequential amendments made by the Victorian 
Charter, the Public Administration Act 2004 (Vic) now provides that ‘public officials should 
respect and promote human rights’ by ‘making decisions and providing advice consistent 
with human rights and actively implementing, promoting and supporting human rights’.   

(c) Schools 

Schools would need to develop clear policies that consider the impact of the Federal 
Charter on them and their students.  Schools would also need to keep a record of how 

                                                      
65 UK Department for Constitutional Affairs, above n 16, 42. 
66 Ibid. 
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those policies were implemented.67  Australia is already required to report periodically to 
the United Nations about its implementation of the principles of the World Programme for 
Human Rights Education and it will be important that human rights education is 
incorporated into civics and citizenship education in the national curriculum.   

3.8 Changes to related laws 

To give proper effect to a Federal Charter, related amendments would need to be made to 
federal laws.  For example, the Public Service Act 1999 (Cth) and Police Regulation Act 
1958 (Cth) might need to be amended to require that members of the public sector and 
police force (respectively) have regard to a Federal Charter in performing their roles under 
those Acts.  Similar changes were made to corresponding legislation in Victoria following 
the introduction of the Victorian Charter.  The Legislative Instruments Act 2003 (Cth), sets 
out the legislation-making process, and may require amendment to accord with any 
requirements under a Federal Charter relating to consideration of Bills by Parliament. 

                                                      
67 Ibid, 22. 
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Part B. Do we need it? 

1. Introduction 

One of the key questions in the debate over a Federal Charter is whether it is necessary.  Australia 
is a developed and open democracy, subject to the rule of law, where human rights are protected 
by (among other things) the Constitution, specific Commonwealth, State and Territory laws and the 
common law (ie, the law developed by the courts).  This section considers these existing 
protections and their sufficiency, and considers whether human rights breaches continue to occur 
in Australia, notwithstanding the existing protections. 

In Australia there is no comprehensive federal law that sets out fundamental human rights.  This is 
unusual.  Most other nations, particularly developed democracies, have adopted either a 
constitutional or legislative human rights instrument.68   

At a sub-national level, both the ACT and Victoria have adopted legislative human rights 
instruments.  The main intention of the ACT Human Rights Act and the Victorian Charter is to 
ensure that human rights are considered during governmental processes such as law-making, 
policy creation, and decision-making.69  Further, Tasmania and Western Australia are currently 
considering introducing their own human rights laws in line with the recommendations of 
independent community consultations that have demonstrated widespread public support for 
improved legal protection of human rights.70  

Despite the absence of a federal human rights instrument, there are existing human rights 
protections in Australia both at a domestic level and an international level. 

Some argue that those existing protections are sufficient to guarantee human rights, and that, 
therefore, a Federal Charter is unnecessary.  The argument that a Federal Charter is unnecessary 
is not new.  In 2000, Ross Lightfoot (then a Liberal Senator) contended that: 

Australia has many customs, conventions, institutions and instruments for protecting the rights of 
Australians.  So many, in fact, that the idea behind a Bill of Rights is redundant.71   

Senator George Brandis (the Shadow Attorney-General) has said that: 

[W]hat proponents of a bill or charter of rights in Australia have, to date, failed to establish, is why 
Australia needs a bill of rights.  Given that our legal system, one way or another already provides for 
the full range of civil and political rights, what is it about our current arrangements that require us to 
restate those rights (or some of them, or different ones) in another enactment, and in abstract form?  

                                                      
68 Gareth Griffith, 'The Protection of Human Rights: A Review of Selected Jurisdictions' (Briefing Paper No. 3/2000, NSW 
Parliamentary Library Service, 2000), available at 
www.parliament.nsw.gov.au/prod/parlment/publications.nsf/0/64C47BC4A6FCA94ACA256ECF00072EC0/$File/03-00.pdf. 
69 Human Rights and Equal Opportunity Commission, Frequently Asked Questions about a Charter of Rights, 
www.hreoc.gov.au/human_rights/charter_of_rights/faq_charter_of_rights.html, questions 3 and 4. 
70 Ibid. 
71 Ross Lightfoot, 'Australians' Rights are Already Protected,' On Line Opinion, 15 November 2000; John Hatzistergos, 
'Busting Myths about the Need for our Own Charter of Rights', The Australian, 7 March 2008; Philip O'Carroll, 'If it Ain't 
Broke, We Don't Need to Fix it', The Age (Melbourne), Letter to the Editor. 
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What balance do they seek to adjust?  What rights do they believe are not adequately protected, and 
what new rights do they believe to be necessary?72 

Some of those arguing against a Federal Charter contrast Australia with nations that have dire 
human rights records despite also having human rights laws.  For example, Senator Brandis says 
Australia has good protection of human rights without a Federal Charter or bill or rights, but 

where the public culture is inhospitable to the rights of the individual, no amount of grandiose 
language will change it, and bills of rights become meaningless constitutional baubles – as the Nazi 
Bill of Rights (which guaranteed 'the dignified existence of all people'), the Soviet Constitution, and 
the Bill of Rights of modern Zimbabwe, chillingly attest.73   

Obviously, the impact of any human rights instrument depends on the political and cultural context 
in which it is enacted.  In countries such as Zimbabwe and the former Soviet Union, without real 
constraints on executive power, such as a strong, independent judiciary, it is unsurprising that a 
human rights instrument would fail to protect rights.   

However, Australia would be enacting a Federal Charter in a political system in which substantial 
safeguards against abuses of power exist.  The executive government is subject to the rule of law 
and responsible to Parliament, and power is divided between the Commonwealth and the States.  
Further, Australia has an independent judiciary, and the doctrine of separation of powers defines 
the roles of the various branches of government.  In this context, a Federal Charter would serve as 
an additional safeguard, not as a statement of rights existing only on paper.74  As High Court judge 
Michael Kirby has observed:  

Australia is not really in the same category as such serial abusers of fundamental rights.  Our need is 
not protection against the grossest oppressions.  Addressing the minds of our elected representatives 
to fundamental rights is arguably a legitimate aspiration in a democracy.75 

Moreover, the fact that there are nations with a worse human rights record than Australia does not 
mean that breaches of human rights do not occur in Australia, or that a Federal Charter would be 
redundant here.  Justice Kirby has also observed that 'Australia … has seen serious injustices 
contrary to fundamental human rights – to women, to Aboriginals, to Asian people, to homosexuals, 
to religious minorities'.76   

This section surveys the range of existing protections and the extent to which they guarantee 
human rights, and considers some examples of recent human rights violations and issues in 
Australia.   

                                                      
72 George Brandis, above n 44, 6–7.   
73 George Brandis, above n 44, 21.  
74 The cases of Zimbabwe and the Soviet Union do serve as a reminder, however, that enacting a human rights instrument 
is not cause for complacency.  On its own, a Federal Charter would not protect human rights in the absence of the political 
will to implement it and a culture of respect for human rights.  
75 Hon Justice Michael Kirby AC CMG, above n 53, 152. 
76 Hon Justice Michael Kirby AC CMG, 'New Initiatives to Protect Fundamental Rights – Answering Some of the Critics' 
(Speech delivered at Law Institute of Victoria President's Luncheon Series, Melbourne, 2008), 8. 
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2. Human rights protection in Australia 

2.1 Domestic human rights protection 

Although there is no comprehensive protection of human rights at the federal level in 
Australia, there is some ad hoc protection of human rights under the Constitution, certain 
statutes, and the common law.  Further, the existence of bodies such as the AHRC (which 
was created specifically to advance and protect human rights) also provides some 
protection. 

(a) Express constitutional rights 

There are a few express fundamental civil and political rights contained in the 
Constitution: 

• the right to trial by jury for indictable federal offences (section 80); 

• a prohibition on the Commonwealth Government making a law to 'establish' 
a religion or to prevent the free exercise of religion (section 116); and 

• the right to be free from discrimination because of interstate residence 
(section 117). 

In addition, the Constitution protects two economic rights, by providing for: 

• freedom of interstate trade (section 92); and 

• the right to be compensated on just terms for the compulsory acquisition of 
property by the Commonwealth Government (section 51(xxxi)). 

The High Court has tended to interpret these rights narrowly, limiting their scope.77  
This is especially the case in relation to sections 80 and 116.  The two economic 
rights (sections 51(xxxi) and  92) have been interpreted more broadly.78 

(b) Implied constitutional rights 

The Constitution has been interpreted by the High Court to contain a few implied 
freedoms and limits on legislative and executive power.  These are: 

• The separation of judicial power from executive and legislative power.  This 
is implied from the structure of the Constitution, which deals with each arm 
of government in a separate chapter.  This separation prevents too much 
power being concentrated in the Parliament or the executive.  It also 
means that the judiciary is politically independent, giving the public 
confidence in the administration of justice.79 

                                                      
77 Hilary Charlesworth, 'The Australian Reluctance about Rights' (1993) 31 Osgoode Hall Law Journal 195, 198–199; 
Adrienne Stone, 'Australia's Constitutional Rights and the Problem of Interpretive Disagreement' (2005) 27 Sydney Law 
Review 29, 32; Julie Debeljak, Human Rights and Institutional Dialogue: Lessons for Australia from Canada and the United 
Kingdom, (Doctoral Thesis, Monash University, 2004) 12–4. 
78 Adrienne Stone, above n 77, 32; Hilary Charlesworth, above n 77, 199. 
79 Julie Debeljak, above n 77, 14–5. 
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• The freedom of political communication.  This is implied from the notions of 
representative and responsible government evident in the text and 
structure of the Constitution.80  This implied freedom is limited to 
communications about political and governmental issues relevant to 
Australia that are necessary for the effective operation of a representative 
and responsible government.81 

A potential implied freedom of political movement and association has been raised.  
However, there is no clear judicial authority to support this implied freedom.82 

A key feature of constitutional rights (both express and implied) is that they are 
entrenched.  The judiciary has the power to enforce the Constitution and can 
invalidate legislation that is unconstitutional.  The key restriction on the 
enforcement of constitutional rights by the judiciary is that it is first necessary for 
someone to challenge the constitutionality of legislation in the courts in order to 
trigger the judicial review process. 

However, the extent to which implied rights can be effective in protecting human 
rights is limited.  First, there are very few rights implied from the text and structure 
of the Constitution.  Second, this approach to the recognition of human rights is 
piecemeal, uncertain and is not comprehensive.  Finally, it would arguably be more 
democratic for elected parliamentarians to enact a legislative human rights 
instrument, or for the Constitution to be amended by referendum to include express 
rights, rather than relying on judges to imply rights.83 

(c) Statutory protection 

There is some statutory protection of human rights at both the Commonwealth and 
State levels.  Often, rights have been protected by statute as part of Australia's 
obligations under international treaties.  However, Australia has only partially 
implemented its international human rights obligations through domestic law.  The 
following are examples of Commonwealth legislation that protects human rights: 

• the Racial Discrimination Act 1975 (Cth) (Racial Discrimination Act), 
which partially implements the International Convention on the Elimination 
of All Forms of Racial Discrimination (1966); 

• the Sex Discrimination Act 1984 (Cth), which partially implements the 
Convention on the Elimination of All Forms of Discrimination Against 
Women (1979); 

                                                      
80 See Australian Constitution sections 7, 24, 64 and 128; Julie Debeljak, above n 77, 16–7. 
81 Lange v ABC (1997) 189 CLR 520; ACTV Pty Ltd v Commonwealth (1992) 177 CLR 106; Levy v Victoria (1997) 187 CLR 
579; Sarah Joseph and Melissa Castan, Federal Constitutional Law – A Contemporary View (2nd ed, 2000), ch 13; Julie 
Debeljak, above n 77, 16–7. 
82 Adrienne Stone, above n 77, 33. 
83 Julie Debeljak, above n 77, 14–5, 17. 
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• the Disability Discrimination Act 1992 (Cth), which partially implements the 
ICCPR and the Convention Concerning Discrimination in Respect of 
Employment and Occupation (1958); and 

• the Human Rights and Equal Opportunity Commission Act 1986 (Cth), 
which is relevant to most international human rights covenants and 
established a national human rights body for the purposes of law reform, 
education, intervention in court proceedings, investigations, and 
conciliation of disputes under the above Acts. 

There are also a number of state and territory laws that protect various human 
rights.84 

In addition, there are many laws that were not necessarily enacted for the express 
purpose of protecting human rights but which have that effect.  For example, there 
are statutory (and common law) restrictions on police powers, and laws which 
protect economic, social and cultural rights such as Medicare laws, education laws 
and industrial relations laws (ie, the latter enforces the right to work and the right to 
a fair/minimum wage). 

Statutory protection of human rights tends to be much more comprehensive than 
current protections under the Constitution.85  However, there are problems 
associated with having human rights protected by a raft of different laws.  In 
particular, this approach is likely to result in the piecemeal and erratic development 
of human rights law.   

There are also general arguments against protecting human rights through 
ordinary laws.  These include that: 

• such laws are vulnerable to legislative and policy changes and are 
therefore not a secure way of protecting rights; 

• such laws strengthen the monopoly of the representative arms of 
government over human rights; 

• there is a lack of uniformity of human rights standards and protections 
across Australia because the Commonwealth and the States have 
concurrent power to legislate – this is problematic because human rights 
are universal and should be consistent; 

• there are exemptions from statutory regimes that allow certain people or 
bodies to act without human rights obligations; 

• domestic incorporation of Australia's international human rights is not 
comprehensive; 

                                                      
84  See, eg, Anti-Discrimination Act 1996 (NT); Anti-Discrimination Act 1998 (Tas); Anti-Discrimination Act 1991 (Qld); Anti-
Discrimination Act 1977 (NSW); Discrimination Act 1991 (ACT); Equal Opportunity Act 1984 (SA); Equal Opportunity Act 
1995 (Vic), Equal Opportunity Act 1984 (WA), Racial Vilification Act 1996 (SA), Racial and Religious Tolerance Act 2001 
(Vic); Whistleblowers Protection Act 1993 (SA). 
85 Julie Debeljak, above n 77, 19; George Williams, Human Rights Under the Australian Constitution (1999), 10–1.   
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• domestic legislation is not introduced for each human rights treaty that 
Australia enters; and 

• the scope of rights protected by statute is much narrower than under 
international human rights law - central concepts are often more narrowly 
defined in domestic legislation than in international treaties, and courts and 
tribunals tend to interpret human rights law restrictively. 

It should be noted that, depending on the model adopted, many of these problems 
could also arise under a Federal Charter.  For a discussion of the possible models 
and their advantages and disadvantages, please see Section 2 of Part D below. 

(d) Common law protection 

Human rights are often enshrined in common law principles, which are established 
and applied by courts.   

Some fundamental rights and freedoms are recognised and protected by the 
common law.  There are also laws that have the effect of protecting human rights, 
even if they were not developed for that purpose – for example, the common law 
constraints on police, the right to a fair trial (requiring biased judges to excuse 
themselves from proceedings), and prohibitions on trespass that indirectly and 
partially protect the right to privacy.  Courts have also developed rules of statutory 
construction that limit legislative interference with rights and freedoms.86  For 
example, the common law encourages a rights-based interpretation of legislation, 
presuming that Parliament does not intend to override basic rights unless such an 
intention is clearly expressed.87  Some judges have also relied on the 'peace, order 
and good government' formula in state and federal constitutions, the structure of 
the Constitution, and the free and democratic nature of Australian society to limit 
the legislature's ability to impinge on fundamental rights and freedoms.88  However, 
there are problems with relying on common law protection of human rights, some 
of which are listed below. 

• Some argue that it is inappropriate for unelected judges to introduce and 
develop laws (including laws protecting rights), as this is the role of elected 
representatives.   

• Common law principles can easily be overridden by law-makers.  This may 
even be done inadvertently.  One benefit of a Federal Charter would be 
that Parliament's attention would at least be drawn to the issue before it 
departed from fundamental principles.  That way, that such a departure 
would only be made deliberately. 

                                                      
86 Justice David Malcolm AC, 'Does Australia Need a Bill of Rights?' (1998) 5(3), E-Law - Murdoch University Electronic 
Journal of Law, [5] www.murdoch.edu.au/elaw/issues/v5n3/malcolm53.html. 
87 Hon Justice Michael Kirby, above n 76, 11. 
88 Justice David Malcolm AC, above n 86, [5]. 
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• Common law rights are limited in scope.  This is because such rights are 
'residual' in nature – they are 'what is left after the limitations and 
restrictions imposed by law'.89   

• Where legislation is unambiguous, courts are unable to interpret it as being 
subject to fundamental rights and freedoms.  This can lead to unacceptable 
outcomes from a human rights perspective.  Some relatively recent cases 
have shown that as long as the Federal Parliament passes laws that are 
clearly linked to a head of power in the Constitution, those laws will be 
binding regardless of the impact on rights.90  For example, in the Al-Kateb v 
Godwin case, Justice McHugh said that 

the justice or wisdom of the course taken by Parliament is not examinable 
in [the High Court] or in any other domestic court.  It is not for courts, 
exercising federal jurisdiction, to determine whether the course taken by 
Parliament is unjust or contrary to basic human rights.  The function of the 
courts in this context is simply to determine whether the law of the 
Parliament is within the powers conferred on it by the Constitution.91 

• A court can only develop common law when a case is brought before it, 
and even then it is confined to declaring only the rights of the parties before 
it, not making a general statement of rights.92   

• Development of the common law is confined by the doctrine of precedent 
(a court's decision has to be consistent with previous relevant decisions).93 

Common law protection is also discussed below in the context of the role of judges 
in incorporating Australia's international human rights obligations. 

(e) Australian Human Rights Commission 

The AHRC (formerly the HREOC) was established in 1986 as a national, 
independent, statutory body.  It administers the Human Rights and Equal 
Opportunity Commission Act 1986 (Cth), the Racial Discrimination Act 1975 (Cth), 
the Sex Discrimination Act 1984 (Cth), the Disability Discrimination Act 1992 (Cth) 
and the Age Discrimination Act 2004 (Cth).  The AHRC aims to improve 
understanding, respect and protection of human rights in Australia, focusing 
particularly on issues relating to gender, race, disability, Indigenous Australians, 

                                                      
89 'For example, freedom of speech is a residual right, being what is left subject to the application of the law of defamation, 
contempt, sedition, official secrets, confidentiality, etc.' Justice David Malcolm AC, above n 86, [12]; see also George 
Williams, above n 85, 16.   
90 Kartinyeri v Commonwealth of Australia (Hindmarsh Island Bridge Case) (1998) 195 CLR 337; Al Kateb v Godwin (2004) 
219 CLR 562; Dr Sev Ozdowski OAM, 'An Absence of Human Rights: Children in Detention' (Speech delivered at the 
Human Rights Law and Policy Conference, Melbourne (Mariott Hotel), 17 June 2008), 18–20. 
91 Al Kateb v Godwin (2004) 219 CLR 562, 595.  See also Dr Sev Ozdowski OAM, above n 90, 18–20.  The Al-Kateb case is 
also discussed in section 3.2 below. 
92 Justice David Malcolm, above n 86 [13]. 
93 Ibid. 
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and (recently) age discrimination.94  The AHRC reports to the Federal Parliament 
through the Attorney-General and has the following functions:95 

• it conducts inquiries into issues of national importance (eg, the forced 
removal of Aboriginal children from their families, and the rights of children 
in immigration detention centres); 

• it assists courts in cases involving human rights principles by providing 
independent legal advice (ie, acting as amicus curiae); 

• it advises parliaments and governments about the development of laws, 
programs and policies to protect human rights; 

• it increases public awareness of human rights through education and public 
discussion; and 

• it investigates and conciliates complaints under the Racial Discrimination 
Act 1975 (Cth), the Sex Discrimination Act 1984 (Cth), the Disability 
Discrimination Act 1992 (Cth) and the Age Discrimination Act 2004 (Cth), 
as well as alleged rights violations under the Human Rights and Equal 
Opportunity Commission Act 1986 (Cth).   

The AHRC produces reports that indicate when Australia is not meeting its 
international human rights standards under the treaties that it has ratified.  
However, those reports only result in recommendations to the Commonwealth.  
The AHRC is not able to provide affected individuals with remedies where 
international human rights standards are not being met.96  Some argue that the 
AHRC is only as effective as the government of the day allows it to be.97 

2.2 International human rights protection 

In addition to the partial domestic protection of human rights, Australia has international 
legal obligations in relation to human rights.   

(a) Australia's entry into human rights treaties 

Australia is a party to most of the important human rights treaties which have been 
adopted by the United Nations since World War II.  The Commonwealth Executive 
has power to enter into treaties under section 61 of the Constitution.  However, 
unless and until international law is incorporated into domestic law by the 
Commonwealth Parliament (under section 51(xxix) of the Constitution), Australia's 

                                                      
94 Dr Sev Ozdowski OAM, above n 90, 21–2. 
95 Australian Human Rights Commission, www.hreoc.gov.au. 
96 Elizabeth Evatt AC, 'Meeting Universal Human Rights Standards: the Australian Experience', (Speech delivered at 
Department of the Senate Occasional Lecture Series, Canberra (Parliament House), 22 May 1998), 7. 
97 Julie Debeljak, above n 77, 19. 
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international legal obligations have no binding effect and do not confer directly 
enforceable rights under Australian domestic law.98   

Australia's domestic implementation of international human rights law was 
discussed briefly in Section 2 above. 

(b) Role of courts 

Currently, there is no ability to enforce international obligations directly in 
Australian courts.99  However, courts do have a limited capacity to incorporate 
Australia's international human rights obligations when making decisions.   

First, judges apply rules of statutory interpretation, including presumptions that: 

• governments intend to legislate consistently with their international 
obligations unless there is an express statutory indication to the contrary;100 
and 

• legislation that affects human rights is to be construed strictly.101   

Courts may also consider international human rights obligations when exercising 
judicial discretion.102  

Second, international human rights law, including customary international law 
(established by state practice), can influence the development of the common law 
and can assist in identifying new rights.  For example, in the Mabo case,103 the 
common law idea that Australia was terra nullius (or uninhabited) when the British 
'settled' was rejected as racially discriminatory.  However, judges have refused to 
expressly recognise customary international law as constituting part of Australia's 
common law where no legislation was enacted to implement it domestically.104   

Third, there is some authority suggesting that Australia's entry into an international 
treaty (without domestic incorporation) gives rise to a legitimate expectation that an 
administrative decision-maker will act in accordance with that treaty, unless there is 
a contrary indication by the executive or legislature.105  At most, this gives rise to a 
procedural right to be heard (ie, where a decision-maker is going to make a 
decision contrary to a treaty, an applicant must be given the opportunity to argue 
against this course), not a substantive right dictating that the decision be consistent 
with the treaty obligations.   

                                                      
98 See George Williams, above n 85, 18–23.  He observes that '[d]espite the apparent need for formal implementation of 
international human rights instruments into Australian law, international law is playing an increasingly important role in the 
protection of human rights in Australia' (at 19).   
99 Elizabeth Evatt AC, above n 96, 9. 
100 Polites v Commonwealth (1945) 70 CLR 60; Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1. 
101 Coco v The Queen (1994) 179 CLR 427. 
102 Walsh v Department of Social Security (1996) 67 SASR 143. 
103 Mabo v Queensland (No. 2) (1992) 175 CLR 1. 
104 Nulyarimma v Thompson (1999) 165 ALR 621; J Debeljak, above n 77, 24-25; Elizabeth Evatt AC, above n 96, 4. 
105 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273. 
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On the whole, the capacity of courts to incorporate human rights obligations into 
Australian law is limited: courts only become involved when legal proceedings are 
brought, interpretative presumptions can be avoided by clear and unambiguous 
legislation, and common law principles develop haphazardly and can easily be 
overridden by statute.106 

(c) Treaty-monitoring bodies 

Australia has submitted to human rights compliance monitoring by international 
treaty-monitoring bodies.  These are independent bodies created under 
international human rights treaties to monitor the human rights records of states 
that are party to that treaty (States party).  For example, implementation of and 
compliance with the ICCPR is monitored by the Human Rights Committee.  This is 
an independent body consisting of 18 legal experts (eg, academics, judges, and 
legal counsel) elected by the States party.  Committee members act in a personal 
capacity (ie, they are not answerable to their own governments, only to the ICCPR) 
and act according to their conscience.  However, the Committee is not given the 
legal status or powers of a court.107  

(i) State reporting requirements 

States party are required to submit periodic reports to the treaty-monitoring 
bodies on which written comments are made.  Usually, the treaty-
monitoring body engages in a dialogue with government representatives 
from the relevant state before issuing its comments.  Sometimes non-
government organisations assist with the process by providing their own 
reports, reflecting their perspective on current laws and practices and 
Australia's compliance with its international obligations.108  Treaty-
monitoring bodies consider reports and complaints (where relevant) and 
then express independent, critical opinions about the human rights record 
of a State.109 

(ii) Individual communications 

Some treaty bodies also allow individual complaints to be made directly 
about a State party's compliance with international human rights 
obligations.  For example, under the ICCPR, Australians can bring 
complaints of alleged rights violations to the Human Rights Committee in 
Geneva.   

Depending on the model adopted, a Federal Charter could provide for a 
local forum to deal with such complaints.110  Some argue that '[r]ights 

                                                      
106 See discussion in section 2.1(d), above. 
107 Elizabeth Evatt AC, above n 96, 7. 
108 Ibid, 7-8. 
109 Julie Debeljak, above n 77, 29–36. 
110 Justice Michael Kirby, above n 87, 10. 
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would be better protected if Australian courts had power to apply 
international standards directly'.111   

(iii) Effectiveness of treaty-monitoring 

Treaty-monitoring is only as effective as the States parties allow it to be.  
This is because treaty-monitoring bodies do not have enforcement powers.  
Arguably, there is no benefit from such monitoring if Australia does not 
consider critical comments in an effort to improve its human rights 
standing.  The intention of the treaties is to ensure that minimum human 
rights standards are applied universally, in the same way to all States and 
to all people.  This will not be achieved if States parties (such as Australia) 
ignore the views of independent treaty-monitoring bodies and take on the 
role of interpreting and limiting their obligations themselves.112   

2.3 Conclusions about current legal protection of human rights in Australia 

Although human rights are protected to some extent under the Constitution and statute and 
common law, by bodies such as the AHRC, and under international law, human rights are 
not given comprehensive and consistent legal protection in Australia.  There is no 
comprehensive statement of rights in Australia that operates as a minimum standard for 
the protection of human rights.  Many basic rights remain unprotected and others are 
haphazardly covered by an assortment of laws.  Further, most of the current protections 
can be easily removed (ie, statutory and common law protections) or are not enforceable 
(eg, international human rights law that has not been incorporated into domestic law).  

According to the report by the British Institute of Human Rights, The Human Rights Act – 
Changing Lives,113 the UK Human Rights Act has promoted 'an emerging culture of human 
rights'114 that allows members of society such as patients, nurses, schoolchildren, teachers, 
social workers and doctors to use the language and ideas of human rights to consider the 
needs of individuals whose human rights may be breached.  The report provides 31 case 
studies as examples of how human rights law can make a difference for public service 
providers and individual service users.  For example, one case illustrates how human rights 
law can enhance the understanding of human rights while avoiding lengthy and costly court 
processes: a mother and her children, having fled domestic violence, were moved by local 
authorities from one temporary accommodation to another and it was then determined that 
the children should be taken from her and placed in foster care as she was unable to 
provide a stable home.  The mother successfully challenged that decision with the decision 
makers by invoking her children's rights to a family.115  

A Federal Charter may help to prevent breaches of human rights from slipping through the 
gaps that exist in the current patchwork of laws and protections.  It would also provide 

                                                      
111 Elizabeth Evatt AC, above n 96, 15.  See also Lord Thomas Bingham, above n 23. 
112 Julie Debeljak, above n 77, 29–36; Elizabeth Evatt AC, above n 96, 11. 
113 The British Institute of Human Rights, 'The Human Rights Act – Changing Lives' (Second Edition), December 2008.  
114 Ibid, 25.  
115 Ibid, 18.   
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greater clarity and certainty about which human rights are protected and how such rights 
can be enforced.  The experience in the United Kingdom demonstrates that resort to the 
courts is not necessary for a Federal Charter to have a substantial impact on the respect 
for and protection of human rights in Australia. 

3. Human rights breaches in Australia 

3.1 Examples of human rights breaches 

The UN Human Rights Committee has, on a number of occasions, found that Australia has 
violated its international human rights obligations, typically where individual complaints 
have been made against Australia.  For example: 

Criminalisation of consensual adult homosexual conduct: Toonen v Australia 
(488/1992) UN Human Rights Committee 

Mr Toonen claimed that Tasmanian laws that criminalised homosexual conduct between 
consenting adults violated his right to privacy.  The Human Rights Committee found that 
the Tasmanian laws did in fact violate Mr Toonen's right to privacy under Article 17 of the 
ICCPR because it constituted an arbitrary interference with his right to privacy.116 

As these Tasmanian laws were not consistent with general attitudes in Australia at the 
time, the Keating Labor Government accepted the Committee's findings and introduced 
legislation, the Human Rights (Sexual Conduct) Act 1994 (Cth), which provided a remedy 
for any arbitrary interference with the privacy of sexual conduct between consenting 
adults.117  This Commonwealth legislation was inconsistent with the Tasmanian laws and 
therefore made them invalid.118  Eventually, the Tasmanian government formally repealed 
these laws.  Australia's response was considered a satisfactory outcome by the 
Committee.  However, it should be noted that the new Commonwealth legislation did not 
create a general remedy for violation of the right to privacy, only for one particular, limited 
aspect of privacy rights.119   

Australia's responses to the Committee's findings changed with the change of the Federal 
Government in 1996, as, in almost all cases, the Howard Coalition government did not act 
in response to subsequent findings of the Committee.120 

                                                      
116 Elizabeth Evatt AC, above n 96. 
117 Elizabeth Evatt AC, , above n 96, 9; Hilary Charlesworth, 'Human rights: Australia versus the UN', RegNet, Democratic 
Audit of Australia, Australian National University, Discussion Paper 22/06, August 2006, 2. 
118 Section 109 of the Commonwealth Constitution provides that where Commonwealth and State laws are inconsistent, the 
State laws are invalid to the extent of the inconsistency.  
119 Elizabeth Evatt AC, above n 96, 9. 
120 Hilary Charlesworth, above n 117, 2. 
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Mandatory, indefinite immigration detention: A v Australia (560/1993) UN Human 
Rights Committee 

This decision by the Human Rights Committee was issued on 3 April 1997.121  The 
applicant, Mr A, was a Cambodian citizen who had been detained at the Port Hedland 
Detention Centre in Australia for over four years, awaiting the determination of his 
application for asylum.122  Mr A claimed that his detention was arbitrary and therefore 
violated Article 9(1) of the ICCPR (which protects against unlawful or arbitrary detention) 
and that he had been denied the right to judicial review of the lawfulness of his detention 
which violated Article 9(4) of the ICCPR (which provides the right to have the lawfulness of 
one's detention decided by a court).123    

The Human Rights Committee concluded that Mr A's detention for a period of over four 
years was arbitrary and therefore violated Article 9(1) of the ICCPR.  It said that the 
decision to keep a person in detention should be open to periodic review and it should be 
considered whether ongoing detention can be appropriately justified.  Australia's only 
ground to justify Mr A's ongoing detention was his illegal entry (there was no suggestion of 
a fear he would abscond or not co-operate) and therefore his ongoing detention was 
arbitrary.124  The Committee also found that there had been a violation of Mr A's right to 
have the lawfulness of his detention reviewed by a court under Article 9(4) because the 
court had only reviewed the lawfulness of detention according to domestic law, not 
according to the principles of the ICCPR.  It was found that the right of a person to have a 
court review the lawfulness of their detention should not be limited to consideration of 
domestic law only.  Although the court review had found that Mr A was a 'designated 
person' within the meaning of the Migration Amendment Act, the court did not consider 
whether the detention was arbitrary within the meaning of the ICCPR.  The Australian 
Government formally rejected these findings of the Committee.125 

Unreasonable delay in criminal proceedings: Rogerson v Australia (802/1998) UN 
Human Rights Committee 

The Human Rights Committee concluded that the Northern Territory Court of Appeal's two 
year delay in providing its decision on a charge of criminal contempt constituted undue trial 
delay, contrary to Article 14(3)(c) of the ICCPR.126 

Protection of the best interests of children: Winata v Australia (930/2000) UN Human 
Rights Committee 

The Human Rights Committee found that the deportation of the Indonesian parents of a 13 
year old child who was born and raised in Australia interfered with the rights of the family 

                                                      
121 Hilary Charlesworth, above n 117. 
122 Ibid; Elizabeth Evatt AC, above n 96, 9–10. 
123 Elizabeth Evatt AC, above n 96,10. 
124 Ibid. 
125 Ibid; Hilary Charlesworth, above n 117. 
126 Hilary Charlesworth, above n 117, 3. 
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(Article 23 of the ICCPR).127  The Committee found that considering the interests of the 
child (ie, that it would have been very difficult for the child to leave Australia at this critical 
age and that the child was not old enough to remain in the country on his own), the parents 
should have been allowed to stay in Australia while their Australian parent visa application 
was being processed.128  

Discrimination against same-sex couples: Young v Australia (941/2000) UN Human 
Rights Committee 

Mr Young was the long term homosexual partner of war veteran, Mr C.  Mr C passed away 
and Mr Young applied for a pension as a war veteran's dependent but this was rejected 
because Mr Young did not fall within the legislative definition of persons who could be a 
veteran's dependent, which included de facto couples but not same sex couples.  The 
Human Rights Committee found that this law, which discriminated against same-sex 
partners in the granting of veterans' pensions, violated Article 26 of the ICCPR which 
provides the right to equality before the law, without discrimination.129 

The Commonwealth government responded 7 months after the deadline for a response, 
stating that it did not accept the Committee's finding of a violation of the ICCPR and 
therefore rejected the Committee's finding that the complainant was entitled to an effective 
remedy.130 

Inhumane conditions of detention: Cabal and Bertran v Australia (1020/2001) UN 
Human Rights Committee 

The Human Rights Committee found that the detention of two prisoners in a triangular 
cage, which was equivalent in size to a telephone booth, constituted inhumane treatment of 
prisoners, contrary to Article 10 of the ICCPR.131 

Detention of children: Bakhtiyari v Australia (1069/2002) UN Human Rights 
Committee 

The Human Rights Committee found that the detention of children for two years and eight 
months in an immigration detention centre violated the rights of the child (Article 24 of the 
ICCPR).132  

Mandatory, long-term immigration detention: D & E v Australia (1050/2002) UN 
Human Rights Committee 

The Human Rights Committee found that the detention of an Iranian woman with her 
husband and two young children in an immigration detention centre for more than three 
years constituted arbitrary detention and therefore breached Article 9(1) of the ICCPR.133 

                                                      
127 Ibid. 
128 Monash University lecture by Dr Sarah Joseph as part of the course 'International Human Rights Law 4155', discussion 
of laws which breach human rights – international findings, 7 April 2004. 
129 Hilary Charlesworth, above n 117, 3 and 6. 
130 Ibid, 6. 
131 Ibid, 3. 
132 Ibid. 



The National Human Rights Consultation – Engaging in the Debate 

Part B: Do we need it? 

 

 
 

 Page 34
 

Inhumane treatment of young, Aboriginal prisoner with disability: Brough v Australia 
(1184/2003) UN Human Rights Committee 

The Human Rights Committee found that the solitary confinement, in a NSW adult prison, 
of a disabled young Aboriginal man who was deprived of his clothing and blankets violated 
the right to humane treatment of prisoners under Article 10 of the ICCPR.134 

3.2 Other human rights concerns in Australia 

The following are other examples of current or recent Australian human rights concerns: 

Indefinite detention of asylum seekers 

Australia's mandatory detention policy was formally introduced in 1992, initially with time 
limits on detention.  However, the regime was significantly expanded between 1999 and 
2003, and the time limits were removed.135  In 1998, the (then) HREOC reported that that 
policy was in breach of international human rights standards for handling refugees, firstly 
because of the mandatory and prolonged detention, and secondly because of the 
conditions for refugees in detention.136  The relevant provisions of the ICCPR are Article 7 
(freedom from torture or cruel, inhuman or degrading treatment or punishment), Article 9 
(right to liberty and security of the person), and Article 10 (people deprived of their liberty 
shall be treated with humanity and respect for their dignity).137 

In the Al-Kateb v Godwin case,138 a stateless asylum seeker was required to remain in 
immigration detention until he was either granted a visa or removed from Australia.  His 
visa application failed.  He asked to be removed from Australia as soon as reasonably 
practicable, but because he was stateless, arrangements for his removal were 
unsuccessful and he remained in detention.  He sought a declaration that his continued 
detention was unlawful.  However, the High Court held that the unambiguous provisions of 
the Migration Act 1958 (Cth) (Migration Act) (which required his continued detention in the 
circumstances) could not be read as subject to international human rights obligations.  
Further, the legislation was found to be constitutionally valid. 

The effect of this decision is that stateless asylum seekers can potentially remain in 
immigration detention for the rest of their lives.  Following the decision, Justice McHugh 
publicly indicated that if Australia had a Federal Charter, a different outcome could have 
been achieved in this case.139 

                                                                                                                                                                 
133 Ibid. 
134 Ibid. 
135 Dr Sev Ozdowski OAM, above n 90, 3. 
136 Elizabeth Evatt AC, above n 96,13–14. 
137 Ibid. 
138 Al-Kateb v Godwin (2004) 219 CLR 562. 
139 Justice McHugh's comments were made during his last speech as member of the High Court.  His Honour gave the 
speech to Sydney law students and said there was 'a powerful argument' that the verdict of the 4-3 majority – 'who, I'm 
afraid, included myself' – would have been different with a bill of rights: Michael Pelly, 'Our Human Rights Are Poor: Judge', 
The Sydney Morning Herald (Sydney), 13 October 2005, available at www.smh.com.au/news/national/our-human-rights-are-
poor-judge/2005/10/12/1128796590039.html 
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Discriminatory refugee policy 

In October 2007, the Federal Government announced a moratorium on resettling African 
refugees in Australia, claiming this group of refugees had difficulties integrating.  This 
raised concerns that Australia's resettlement policy was discriminatory140 and in violation of 
Article 2 of the ICCPR. 

Extended detention of refugee children 

Australia's mandatory detention policy applies equally to adults and children.  Under the 
Migration Act, all refugees arriving by boat, including children, are required to remain in 
detention until they are either granted a refugee visa or returned home.  A total of 2,184 
children were placed in immigration detention between 1999 and 2003141 and a significant 
number of these children were detained for a year or longer.142   

Extended detention of children is inconsistent with the CROC, which provides that children 
should only be detained as a measure of last resort and for the shortest appropriate period 
of time (Article 37(b)) and that any detention must be a proportionate response to achieving 
a legitimate aim.143   

In 2002, the then Australian Human Rights Commissioner, Dr Sev Ozdowski OAM, 
reinforced to Parliament the previous advice of the (then) HREOC that 'the practice of 
mandatory and non-reviewable detention contravenes Australia's human rights 
obligations'.144  The Report focused on the practical breaches of detainees' human rights 
that affected their daily life during detention.145  Detainees were experiencing mental stress, 
were subject to lengthy processing times, and had inadequate accommodation, health 
facilities, education, and recreation.146   

Despite assurances by the Minister of Immigration to improve the situation, later 
inspections revealed no improvement.147  Consequently a formal inquiry was conducted by 
the HREOC and a report was produced and tabled in Parliament.148  The inquiry found that 
Australia's mandatory detention policy breached the CROC because it made detention the 
first and only resort, not the last resort. 

Although there was no formal response to this inquiry by the Howard Government, there 
have been some positive outcomes and changes.  The Government began a slow and low-
key release of children and families from detention.  It is thought that for about the last 3 

                                                      
140 Amnesty International Report 2008, 57. 
141 Dr Sev Ozdowski OAM, above n 90, 3. 
142 Ibid, 4. 
143 Ibid, 5. 
144 A report on Visits to Immigration Detention Facilities by the Human Rights Commissioner 2001, Human Rights and Equal 
Opportunity Commission, 2002. 
145 Dr Sev Ozdowski OAM, above n 90, 6. 
146 Ibid. 
147 Ibid. 
148 National Inquiry into Children in Immigration Detention "A last resort?", HREOC, April 2004. 
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years, children have only been detained in exceptional circumstances and only for very 
short periods of time.149  There have been changes to the Migration Act (eg, the insertion of 
section 4AA, which provides that 'a minor shall only be detained as a measure of last 
resort', and sections 197AA – 197AG, which give the Minister discretion to remove an 
identified unlawful non-citizen from detention and request that they reside in a specified 
place such as community detention or immigration residential housing.  However, the 
Minister has no duty to consider whether to exercise his or her discretion and any 
exemption is made on an individual basis, not a group basis (eg, children)).150 

Anti-terrorism laws and the right to a fair trial 

Anti-terrorism laws have been introduced which allow : 

• Detainees to be held incommunicado for 7 days or longer.  

• Extended detention without charge (preventative detention of suspects for up to 2 
weeks on the basis that they may commit an offence).  

• Secret court orders to be issued, which do not give the person affected by these 
orders access to the evidence against them thus making it very difficult to 
challenge those orders.   

Such provisions compromise the right to a fair trial, the presumption of innocence, to 
examine witnesses against a defendant under Article 14 of the ICCPR.  Two high profile 
cases exemplify the potential of anti-terrorist laws to impinge the right to a fair trial: 

• Dr Mohammed Haneef, an Indian national, was detained for almost four weeks 
before terrorism charges were eventually dropped.  For the first 12 days of his 
detention, he was not charged and could not apply for bail.151  His Australian 
working visa was also revoked, although this decision was later overturned by the 
Federal Court.152  Dr Haneef's right to the presumption of innocence and his right 
to a fair trial were seriously compromised. 

• David Hicks was repatriated to an Australian jail from Guantanamo Bay in May 
2007 after more than five years in detention for providing material support for 
terrorism.  He had entered a plea bargain before the US Military Commission, and 
was then released in December 2007.  However, under the terms of the plea 
bargain, he was required to sign a statement to the effect that he was not tortured 
or otherwise ill-treated while in US custody and he was forbidden from talking 
about his experience for 12 months after his release.  Hicks was also placed under 

                                                      
149 Dr Sev Ozdowski OAM, above n 90, 10. 
150 Ibid, 10–11. 
151 After 12 days Dr Haneef was formally charged with supporting a terrorist organisation by giving a cousin his old mobile 
phone SIM card with unused credit remaining: Hedley Thomas, 'An Innocent Man Would be in Jail', 7 February 2008, 
http://newmatilda.com/2008/02/07/innocent-man. 
152 Amnesty International Report 2008, 57. 
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a control order on his release, restricting his freedoms of movement, association 
and communication.153 

Mandatory sentencing laws 

Mandatory sentencing laws in the Northern Territory (now substantially repealed)154 
and Western Australia had a severe and disproportionate impact on Aboriginal 
people.155  Since the change of governments in Western Australia and the Northern 
Territory in 2001 this issue has largely receded.156  

Right to life for Indigenous Australians 

According to the Amnesty International Report 2008, the life expectancy of many 
Indigenous Australians is 17 years below that of the rest of the population.157  As a 
result, Indigenous Australians do not enjoy the right to life on equal terms with other 
Australians, in violation of Article 6 of the ICCPR.158   

Gender inequality and discrimination 

Breaches of equal rights of men and women violate Article 3 of the ICCPR.  Australian 
women remain significantly under-represented in many aspects of political and public 
life and suffer disproportionately from domestic violence.159   

Stolen generation 

The 'stolen generation' refers to the widespread, systematic, forced removal of 
Indigenous children from their families which occurred from the mid 1800s until the 
1970s.160  This practice violated many of the ICCPR principles such as the protection 
of the family (Article 23) and children (Article 24), the right to equality (Article 26), 
liberty and security of the person (Article 9), and freedom of movement (Article 12).161  
An inquiry in 1997 by the (then) HREOC found the practice of forcible removal of 
Indigenous children to be in breach of international human rights obligations to prevent 
racial discrimination and the international prohibition on genocide.162  The legislation 
governing the forced removal was discriminatory in form and/or in effect (ie, by 

                                                      
153 The control order expired on 21 December 2008, and the Australian Federal Police decided not to seek a further control 
order in respect of Hicks: Australian Federal Police 'David Hicks' Control Order not to be renewed' (20 November 2008). 
154 Parliament of Australia: www.aph.gov.au/library/intguide/law/mandatorychronology.htm.  
155 Human Rights Act for Australia, '2. Why does Australia need a human rights act now? OR "If it ain't broke why fix it?"': 
www.humanrightsact.com.au/2008/about-a-hr-act . 
156 Parliament of Australia, above n 154. 
157 Amnesty International Report 2008, 56: statistics relate to 2007. 
158 Elizabeth Evatt AC, above n 96,13. 
159 Victorian Equal Opportunity and Human Rights Commission, 'Women, Rights & Equality – What do they want now?', 
March 2008.   
160 Antonio Buti and Melissa Parke, 'International Law Obligations to Provide Reparations for Human Rights Abuses', (1999) 
6 MUEJL, [50]–[89]. 
161 Elizabeth Evatt AC, above n 96, 14. 
162 HREOC, Bringing them Home - Report of the National Inquiry into the Separation of Aboriginal and Torres Strait Islander 
Children from Their Families, available at www.humanrights.gov.au/pdf/social_justice/bringing_them_home_report.pdf 
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imposing procedures and standards that Indigenous Australians could not meet 
because of their cultural, social and economic position).  The basis for the Inquiry's 
finding concerning genocide was that the purpose or effect of the laws and policies 
governing the removal was to destroy Aboriginal people as a racial group and to 
destroy their culture.163   

Disproportionate imprisonment of Indigenous Australians and people with 
mental illness 

According to the Amnesty International Report 2008, Indigenous Australians are 13 
times more likely to be imprisoned than are non-Indigenous Australians.164   

People suffering from mental illness are 3 to 5 times more likely to be imprisoned than 
people without such illness, and once in prison, people are more likely to develop 
mental illness.165  

Disproportionate rates of homelessness 

Homeless people are often subjected to various human rights violations that can curb 
their ability to live life with dignity.  There are at least 100,000 homeless people in 
Australia,166 and more than 300 people are turned away each day from assisted 
housing services because of a lack of capacity.167  The groups with the highest turn-
away rates are families with children (63%), people suffering from mental illness (54%), 
and people with intellectual disabilities (33%).168   

Freedom of speech 

The NSW Deputy Premier recently introduced a regulation enabling certain officers to 
order a person within a World Youth Day declared area to cease engaging in conduct 
causing annoyance or inconvenience to World Youth Day participants.  The validity of 
this regulation was challenged, and the challenge was upheld on the basis that there is 
a legal presumption that Parliament does not intend to impinge upon rights (in this case 
the freedom of speech) unless it clearly expresses such an intention.  The court found 
no such intention.169  The result of this case is that the freedom of speech can be 
impinged in future, as long as Parliament makes its intention clear.  Should similar 
circumstances arise in the federal context, a Federal Charter 'would flag for 

                                                      
163 Antonio Buti and Melissa Parke, above n 160. 
164 Amnesty International Report 2008, 56: statistics relate to 2007. 
165 Philip Lynch, 'Human rights personal not political', (2008) 402 Lawyers Weekly, 16–8. 
166 Australian Bureau of Statistics, Australian Census Analytic Program - Counting the Homeless – Australia 2006, 2050.0, 
vii. 
167 Australian Institute of Health and Welfare 2008, Demand for SAAP accommodation by homeless people 2006–07: a 
report from the SAAP National Data Collection, SAAP NDCA report Series 12. Cat. no. HOU 186. Canberra. 
168 Philip Lynch, above n 165. 
169 George Williams and Nicola McGarity, 'A victory only until the next time', The Sydney Morning Herald, 16 July 2008; 'How 
Annoying' 16 July 2008, http://newmatilda.com/2008/07/16/how-annoying. 
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parliamentarians and the public that the Executive was proposing something 
extraordinary or dangerous'.170 

Climate change and the right to life 

The impact of climate change is of special concern in the Asia Pacific region.  
Governments generally respond to the ecological and economic implications of climate 
change, rather than to the social and human rights implications.  Australia has 
obligations under the international human rights instruments to which it is a signatory to 
make sure that human rights are protected when responding to climate change.171  In 
its background paper on human rights and climate change the HREOC stressed the 
need to formulate domestic laws responding to the issue of climate-affected refugees 
because it 'is clear that international law is not yet equipped to respond adequately to 
the diverse causes of climate-induced migration'.172   

3.3 Recent developments in the promotion of human rights in Australia 

There have been some improvements in the promotion and protection of human rights in 
Australia over the last year, including: 

• termination of the 'Pacific Solution' (detention of asylum seekers offshore so that 
their claims are not subject to Australian refugee law);  

• abolition of Temporary Protection Visas and Temporary Humanitarian Visas from 1 
October 2008, and consideration of some additional positive policy initiatives;173   

• issue of a formal parliamentary 'apology' to the Indigenous 'Stolen Generation', 
acknowledging that human rights were breached.  Although an apology was made, 
the current government has not committed to full reparations for the harm and 
suffering caused by previous government policies and programs; and 

• ratification of the Convention on the Rights of Persons with Disabilities.174   

                                                      
170 Kirk McKenzie, 'How Annoying' 16 July 2008, http://newmatilda.com/2008/07/16/how-annoying. 
171 HREOC, 'Background Paper Human Rights and Climate Change', 2008, 9.   
172 Ibid, 23.  The Background Paper refers at page 23 to a policy paper released in 2006 by the Labor opposition proposing 
that Australia establish an 'international coalition' of Pacific Rim countries willing to accept 'climate change refugees' (Bob 
Secombe MP and Anthony Albanese MP 'Our drowning neighbours – Labor's Discussion Policy Paper on Climate Change 
in the Pacific' available at http://www.anthonyalbanese.com.au/documents/060105%20-
%20Our%20Drowning%20Neighbours.pdf). However, the Background Paper also suggests that the Labor policy be 
amended as its effectiveness was limited by its being based on age and language skill criteria.   
173 Dr Sev Ozdowski OAM, above n 90, 10–1. 
174 Joint media release of Joint News Release of the Attorney-General the Hon Robert McClelland MP, Minister for Foreign 
Affairs the Hon Stephen Smith MP and Parliamentary Secretary for Disabilities the Hon Bill Shorten MP on 18 July 2008 at 
http://www.attorneygeneral.gov.au/www/ministers/robertmc.nsf/Page/MediaReleases_2008_ThirdQuarter_18July2008-
AustraliaRatifiesUNDisabilitiesConvention 



The National Human Rights Consultation – Engaging in the Debate 

Part C: What would it do? 

 

 
 

 Page 40
 

Part C. What would it do? 

1. Introduction 

This part of the report considers: 

• what rights might be protected by a Federal Charter; 

• whether those protections should be subject to limitations; 

• whose rights might a Federal Charter protect; and 

• who would have to comply with a Federal Charter, and how. 

A distinction is commonly made between civil and political rights and economic, social and cultural 
rights.  The majority of jurisdictions that have introduced charters have focused on protecting civil 
and political rights only.   

It is recognised that in some instances there must be limitations on human rights.  While certain 
rights are absolute and cannot be subject to derogation, restriction or limitation (eg, the right to life, 
the right to freedom from torture and the right to freedom from slavery), there are other non-
absolute human rights.  The limitations on non-absolute human rights recognise that a balance is 
required between protecting individual rights and other non-protected, collective values.  The scope 
of permissible limitations on human rights is also discussed. 

Human rights laws in other countries and in Victoria and the ACT have generally sought to protect 
the rights of individuals.  The exception is the right to self-determination, which protects peoples.  
Human rights laws have generally not extended to corporations. 

Jurisdictions with human rights instruments have taken two different approaches to the question of 
which bodies are bound by those instruments.  The broader approach has been to make human 
rights obligations binding on 'public authorities'.175  This captures both core government bodies and 
private bodies exercising public functions.  Conversely, some governments have pursued a 
narrower approach.  This has been done by making the relevant provisions binding only on 
'government agencies',176 or merely making a Charter binding on 'all the laws of a jurisdiction'. 

2. What rights might it protect? 

2.1 The international human rights framework 

The UDHR was adopted by the General Assembly of the United Nations in 1948.  Australia 
was one of 48 countries that voted in favour of the Declaration.  Eight nations abstained 
from voting, but none voted against it.  Although the UDHR is not binding, it has a 

                                                      
175 Victorian Charter, section 4; ACT Human Rights Act, section 40 (from 1 January 2009); UK Human Rights Act, section 6; 
NZ Bill of Rights, section 3 (though not under the title 'public authorities'). 
176 Draft Human Rights Bill 2007 (WA) section 39.  
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significant 'indirect legal effect'.177  The UDHR sets out fundamental civil and political rights, 
as well as economic, social and cultural rights.   

The ICCPR and the International Covenant on Economic, Social and Cultural Rights 
(ICESCR)178 were adopted by the General Assembly of the United Nations in 1966 and 
came into force in 1976.  The purpose of the ICCPR and the ICESCR was to flesh out and 
give legal force to the human rights principles contained in the UDHR.   

The reason for creating two binding instruments was disagreement among nations about 
what kinds of rights should be included in a single Covenant: 

Some states announced that they were unwilling to become parties to a binding instrument 
… if they would thereby have to commit themselves to clauses concerning economic, social 
and cultural rights.  Their argument was that such rights can be guaranteed only by a sound 
national economy, not by the signing of a document.  Other states insisted that because the 
United Nations promised in its Charter to promote economic, social, and cultural rights, the 
Covenant must include such rights.  Some participants pointed out that there were important 
differences between the two categories of rights: civil and political rights could be given 
prompt legal effect by the adoption of legislation, but economic, social and cultural rights 
could be treated only as objectives to be achieved progressively, as the necessary 
resources became available.  The basic civil and political rights were described by some as 
traditional, subjective, and negative; the economic, social, and cultural rights were 
characterized as new, objective, and positive.179 

Notably, Australia was one of the countries that pushed for the inclusion of economic, 
social and cultural rights in a single binding instrument.180   

The solution to the disagreement was to split the rights across two separate Covenants 
that imposed different degrees of obligation on the parties that ratified them: 

States Parties were to give the Covenant on Civil and Political Rights immediate effect 
through appropriate legislative or other measures by making available an effective remedy 
to any person whose rights have been violated.  In contrast, each State Party to the 
Covenant on Economic, Social and Cultural Rights agreed only to take steps, to the 
maximum of its available resources, toward a progressive realisation of the rights 
recognized in that Covenant.  The [ICESCR] thus contained a loophole: because a state's 
obligation was limited to the resources available to it, a poor state could proceed slowly, 
progressing only as fast as its resources permitted.181 

The idea of legally enforceable economic, social and cultural rights is gaining traction, but 
remains controversial in some jurisdictions.  The continuing disagreement is reflected in 
domestic human rights instruments.  South Africa's Bill of Rights is notable for its inclusion 

                                                      
177 Ian Brownlie, Principles of Public International Law (7th ed, 2008) 559. 
178 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966, 993 UNTS 2 
(entered into force generally 3 January 1976 and for Australia 10 March 1976). 
179 Louis Sohn, 'The New International Law: Protection of the Rights of Individuals Rather than States' (1982 – 1983) 32 The 
American University Law Review 1, 38; Paul Kennedy, The Parliament of Man (2006), 183–4.   
180 Ibid, 38.  
181 Ibid, 19–20. 
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of economic, social and cultural rights.  By contrast, such rights are not protected under the 
NZ Bill of Rights, the ACT Human Rights Act or the Victorian Charter. 

2.2 Australia's international human rights obligations 

Australia has ratified and accepted obligations under a number of international human 
rights treaties, including: 

(a) the ICCPR; 

(b) the ICESCR; 

(c) the Convention on the Elimination of All Forms of Discrimination Against 
Women;182 

(d) the CERD;183 

(e) the CAT;  

(f) the CROC;184 and 

(g) the Convention on the Rights of Persons with Disabilities. 

As a signatory to these main international human rights treaties, Australia has an obligation 
to implement a broad range of internationally recognised rights.  In addition, Australia has 
human rights obligations arising under customary international law.185  Customary 
international law is described as 'a general practice accepted as law'.186  Some argue that 
the UDHR is part of customary international law.   

2.3 Civil and political rights 

The ICCPR sets out the fundamental civil and political rights that derive from the inherent 
dignity of human beings and are the basis of freedom, justice and peace.   

The rights enshrined by the ICCPR include: 

• the right to legal recourse when rights have been violated, even if the violator was 
acting in an official capacity; 

• the right to equality of men and women in the enjoyment of civil and political rights; 

                                                      
182 Convention on Elimination of All Forms of Discrimination Against Women, opened for signature 18 December 1979, 1249 
UNTS 13 (entered into force 3 September 1981 and for Australia 28 July 1983). 
183 International Convention on the Elimination of All Forms of Racial Discrimination, opened for signature 21 December 
1965, 660 UNTS 195 (entered into force generally 4 January 1969 and for Australia 30 September 1975). 
184 Convention on the Rights of Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into force generally 2 
September 1990 and for Australia 17 December 1990). 
185 'The vast majority of States and authoritative writers would now recognize that the fundamental principles of human 
rights form part of customary or general international law, although they would not necessarily agree on the fundamental 
principles': Ian Brownlie, above n 177, 562. 
186 Statute of the International Court of Justice, Art 38(1)(b); 'It is widely agreed that the existence of a rule of customary 
international law requires the presence of two elements, namely State practice (usus) and a belief that such practice is 
required, prohibited or allowed, depending on the nature of the rule, as a matter of law (opinio juris sive necessitatis)': Jean-
Marie Henckaerts, 'Study on Customary International Humanitarian Law: A Contribution to the Understanding and Respect 
for the Rule of Law in Armed Conflict' (2005) 857 International Review of the Red Cross 175, 178. 
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• the right to a fair hearing; 

• the right to presumption of innocence until proven guilty; 

• the right to appeal a conviction; 

• the right to life; 

• freedom from inhuman or degrading treatment or punishment; 

• the right to humane treatment in detention; 

• freedom from slavery and servitude; 

• the right to liberty and security of the person; 

• freedom from arbitrary arrest or detention; 

• freedom of movement; 

• the right not to be imprisoned for an inability to fulfil a contractual obligation; 

• the right to be recognised as a person before the law; 

• the right to privacy and protection of that right by law; 

• freedom of thought, conscience, and religion; 

• freedom of opinion and expression;  

• freedom of assembly and association; and 

• the right to equality before the law and equal protection. 

The ICCPR also provides for the right to marry and to found a family.  It guarantees the 
rights of children, including their rights to registration, nationality and name, and also 
prohibits discrimination based on race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status.  It restricts the death 
sentence to the most serious crimes and forbids it for people under 18 years of age and 
pregnant women.  It also guarantees condemned people the right to seek pardon or appeal 
for commutation to a lesser penalty.  The ICCPR entered into force on 23 March 1976, 
after being ratified by the required 35 states. 

It is common for some civil and political rights to be modified when they are included in a 
domestic human rights instrument, so that they match contemporary aspirations of the 
people and only contain those rights that have broad community acceptance.  For 
example, in the Victorian Charter there were two contentious departures: the right to life 
and to self-determination.187 

2.4 Economic, social and cultural rights 

The ICESCR sets out the basic economic, social, and cultural rights necessary to live with 
human dignity.  The rights enshrined by the ICESCR include: 

                                                      
187 See, eg, George Williams, 'The Victorian Charter of Human Rights and Responsibilities: Origins and Scope' (2006) 30 
Melbourne University Law Review 880, 895–7. 
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• the right to an adequate standard of living, including adequate housing; 

• the right to work, including the right to gain one's living at work that is freely chosen 
and accepted; 

• just conditions of work and wages sufficient to support a minimum standard of 
living; 

• the right to equal pay for equal work and equal opportunity for advancement; 

• the right to form trade unions and the right to strike; 

• the right to adequate food, water and sanitation; 

• the right to the enjoyment of the highest attainable standard of physical and mental 
health;  

• the right to social security; and 

• free primary education, and accessible education at all levels, 

In addition, the ICESCR forbids economic and social exploitation of children and requires 
all nations to cooperate to end world hunger.   

The ICESCR entered into force on 3 January 1976. 

(a) Protection of civil and political rights only? 

Historically, some nations have been reluctant to place economic, social and 
cultural rights on an equal footing with civil and political rights.  However, there is 
an increasing push for meaningful recognition and protection of both kinds of 
rights.   

(b) Arguments in favour of including economic, social and cultural rights in a Federal 
Charter 

In 2003, Kofi Annan (then Secretary-General of the United Nations) stated that: 

While some wish to focus on civil and political rights, others would like to see equal 
attention paid to economic, social and cultural rights, complaining bitterly that the 
right to vote is worth little if their children are hungry and do not have access to safe 
water … Human rights – whether they be civil, political, economic, social or cultural 
– are universal and by forging unity and determination in their defence, you can set 
an example of common progress for the broader international community.188 

Kofi Annan's comments highlight the fact that different human rights cannot exist in 
isolation.  Rather, the enjoyment of many rights is dependent or contingent on, or 
contributes to, the enjoyment of other human rights.189  For example: 

• meaningful exercise of the right to participate in public affairs requires 
access to information and realisation of the right to education; 

                                                      
188 United Nations Headquarters, Human Rights -- Whether Civil, Political, Economic, Social or Cultural -- Are Universal, 
Must Be Upheld in Every Country, Secretary-General Says, UN SG/SM/8675 HR/CN/1043 (2003), available at 
www.unis.unvienna.org/unis/pressrels/2003/sgsm8675.html. 
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• the right to privacy is largely illusory for homeless people who are forced to 
live their private lives in public space contrary to the right to adequate 
housing; and 

• access to adequate health care, consistent with the right to the highest 
attainable standard of health, is necessary if a person is to remain able to 
exercise their rights to freedom of movement and association.   

The international human rights law framework reflects this mutuality, recognising 
the ‘crucial interdependence’ of human rights.190  International law provides that 
civil, political, economic, social and cultural human rights are universal, 
interdependent, interrelated and indivisible.191   

Recognition of the interdependence of human rights in a Federal Charter would 
improve decision-making and policy design processes.  By seeking to identify all of 
the various civil, political, social, economic and cultural factors that contribute to 
policy ‘problems’, a Federal Charter could promote a more sophisticated analysis 
of social issues, capturing their multidimensional and interrelated elements.  By 
focusing on the conditions and capabilities that people need to meaningfully 
participate in society, it would encourage an integrated and holistic response to the 
problems identified.  In short, recognition of the interdependence of civil and 
political rights and economic, social and cultural rights would encourage ‘joined up 
solutions to joined up problems’.192   

(c) Arguments against including economic, social and cultural rights in a Federal 
Charter 

A common argument for excluding economic, social and cultural rights from human 
rights instruments is that it is not appropriate to have human rights issues 
concerning resources dealt with by courts; such issues should instead be 
addressed by parliament, consistent with the principles of parliamentary 
sovereignty and the separation of powers.193   

If economic, social and cultural rights were included in a Federal Charter, the 
extent to which courts would have a say about resource allocation would depend 
on the model adopted.   

(d) Under a constitutional model 

Under a constitutional model, courts have the power to strike down legislation that 
impermissibly violates protected rights.  This gives rise to a concern that a 
constitutionally entrenched Federal Charter that protected economic, social and 

                                                                                                                                                                 
189 UNHCHR, above n 16, 2–3; United Nations, Vienna Declaration and Programme of Action: Report of the World 
Conference on Human Rights, UN A/CONF.157/23 (1993). 
190 Ibid.   
191 UNHCHR, above n 16, [5], [8] 
192 Ibid, 2, 4–5; Geoff Mulgan and Andrea Lee, Better Policy Delivery and Design: A Discussion Paper (2001); Mark Moore, 
Creating Public Value: Strategic Management in Governance (1995) 10; Andrew Jones and Paul Smyth, ‘Social Exclusion: 
A New Framework for Social Policy Analysis?’ (1999) 17 Just Policy 11, 16. 
193 See section 4 of Part D for a discussion of the impacts of a Federal Charter on parliamentary sovereignty.   
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cultural rights would give courts too much power to dictate the spending priorities 
of government.   

However, the South African experience suggests that these concerns may be 
unfounded.  South Africa's Bill of Rights guarantees a range of economic, social 
and cultural rights and is constitutionally entrenched.  Appropriately, the South 
African Constitutional Court has been ‘slow to interfere with rational decisions 
taken in good faith by the political organs … whose responsibility it is to deal with 
such matters’.194   

The South African Constitutional Court has, however, been prepared to inquire into 
the issue of ‘reasonableness’ in determining the extent to which governments have 
acted or should act in respect of economic, social and cultural rights.  According to 
the South African Constitutional Court in the Grootboom case, which concerned 
the right to adequate housing: 

A court considering reasonableness will not enquire whether other or more 
desirable or favourable measures could have been adopted, or whether public 
money could have been better spent … It is necessary to recognise that a wide 
range of possible measures could be adopted by the state to meet its obligations.  
Many of these could meet the test of reasonableness.195   

In the Treatment Action Campaign case, which concerned access to anti-retroviral 
drugs in accordance with the right to health, the South African Constitutional Court 
held that: 

Determinations of reasonableness may in fact have budgetary implications, but are 
not in themselves directed at rearranging the budgets … All that is possible, and all 
that can be expected of the state, is that it act reasonably to provide access to the 
socio-economic rights.196   

(e) Under a legislative model 

Under a legislative model, courts do not have the power to strike down laws that 
violate protected rights.  For example, the Victorian Charter requires that courts 
interpret and apply legislation consistently with human rights wherever possible.  
Where there is a clash between the provisions of the Charter and existing law, 
policy or practice, judges do not have the power to strike down legislation or order 
damages as a remedy.  Instead, courts can enter into a process of dialogue with 
Parliament by declaring that the law cannot be interpreted in a way that is 
consistent with protected rights.  Parliament retains the power to choose the 
appropriate response, such as policy-making and resource allocation. 

Any argument that the inclusion of economic, social and cultural rights in a 
legislative Federal Charter would allow courts to make determinations with regard 
to resource allocation is misconceived.  Under such a model, the limited 
involvement that courts would have in resource allocation is appropriate and 

                                                      
194 Soobramoney v Minister of Health, Kwa-Zulu Natal (1997) 12 BCLP 1696, [29]. 
195 Government of South Africa v Grootboom [2001] 1 SA 46, [41]. 
196 Minister of Health v Treatment Action Campaign [2002] 5 SA 271, [35], [38]. 
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consistent with current practice.  According to the United Nations Committee on 
Economic, Social and Cultural Rights (the CESCR): 

It is sometimes suggested that matters involving the allocation of resources should 
be left to the political authorities rather than the courts.  While the respective 
competences of the various branches of government must be respected, it is 
appropriate to acknowledge that courts are generally already involved in a 
considerable range of matters which have important resource implications.  The 
adoption of a rigid classification of economic, social and cultural rights which puts 
them, by definition, beyond the reach of the courts would thus be arbitrary and 
incompatible with the principle that the two sets of human rights are indivisible and 
interdependent.  It would also drastically curtail the capacity of the courts to protect 
the rights of the most vulnerable and disadvantaged groups in society.197   

This view is supported by Justice Kirby of the High Court who says:  

Arguments of inconvenience and potential political embarrassment for the Court 
should fall on deaf judicial ears ... This Court, of its function, often finds itself 
required to make difficult decisions which have large economic, social and political 
consequences.198 

(f) Findings of the Twelve-Month Review of the ACT Human Rights Act 

In 2006, the ACT Department of Justice and Community Safety released a report  
that recorded the findings of a review of the first year of operation of the ACT 
Human Rights Act (the Twelve-Month Review).  This was required by section 43 
of the ACT Human Rights Act, which specified that the review must include 
consideration of whether 'rights under the ICESCR should be included in this Act 
as human rights'.199  The Twelve-Month Review provides an excellent analysis of 
the issues surrounding the inclusion of Economic, Social and Cultural Rights in a 
legislative human rights instrument. 

The ACT Human Rights Consultative Committee recommended that the ACT 
Human Rights Act include economic, social and cultural rights alongside civil and 
political rights.  The ACT Government accepted that, in principle, economic, social 
and cultural rights should have the same status as civil and political rights,200 but it 
decided not to incorporate them in the ACT Human Rights Act.   

The principal concerns of the ACT Government, summarised in the Twelve-Month 
Review, are listed below. 

• Including economic, social and cultural rights might require a 'high level of 
government resource commitment' and entail resource allocation 
judgments.201  The ACT Department of Justice and Community Safety 

                                                      
197 United Nations Committee on Economic, Social and Cultural Rights, General Comment 9: The Domestic Application of 
the Covenant, UN E/C.12.1998/24 (1998) [10]. 
198 Kartinyeri v Commonwealth (1998) 195 CLR 337, 414. 
199 ACT Human Rights Act section 43(2)(a). 
200  ACT Department of Justice and Community Safety, above n 11, 40. 
201 Ibid. 
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expressed the view that it is unclear how courts would deal with resource 
implications of their decisions.202 

• Although economic, social and cultural rights are 'easily compatible with 
general common law principles, there [is] no mature comparative domestic 
jurisprudence ... and no objective indicator of when they are achieved'.203 

• 'Economic, social and cultural rights are not so easily adapted as the civil 
and political rights to protection through the court process and are better 
recognised and protected through inclusion in a foundation planning 
document'.204 

The Twelve-Month Review did not rule out the future possibility of including 
economic, social and cultural rights in the ACT Human Rights Act.  It 
recommended that '[t]he Government should explore support for the direct 
enforceability of specific rights, such as the rights to health, education and housing, 
but should not amend the [ACT Human Rights Act] to include economic, social and 
cultural rights'.205  The Twelve-Month Review further recommended that the 
question of whether to include economic, social and cultural rights should be 
revisited in the five-year review of the operation of the ACT Human Rights Act.206   

(g) Possibility for compromise 

A plunge into the deep end of full enforceability of economic, social and cultural 
rights may be unnecessary.  One solution would be for a Federal Charter to protect 
both civil and political rights and economic, social and cultural rights but to create a 
two-tiered remedial regime.  Breaches of rights could be treated differently 
depending on whether the right is a civil or political right or an economic, social or 
cultural right.207  For example, there could be a free standing cause of action 
allowing individuals to commence proceedings for breaches of civil or political 
rights, with the full range of remedies available.  However, breaches of economic, 
social or cultural rights may only be the subject of complaints and administrative 
rather than judicial remedies.  Such a complaints process would ensure that public 
authorities were made aware of policies or procedures that were not compatible 
with economic, social or cultural rights.   

                                                      
202 Ibid, 46. 
203 Ibid, 42. The ACT Department of Justice and Community Safety Review considered that South African jurisprudence is of 
limited application to the ACT situation because 'the South African Constitution is a self-consciously transformative 
document' motivated by 'historical content' and the desire to address 'deep social inequalities' in South Africa. 
204 Ibid, 41 quoting the Government Response to the Report of the ACT Bill of Rights Consultative Committee, Towards an 
ACT Human Rights Act, Tabling Speech, 23 October 2003. 
205 Ibid, 49, recommendation 10. 
206 Ibid, recommendation 11. 
207 The Declaration of Incompatibility provision (such as Victorian Charter, section 33; ACT Human Rights Act section 32 
and UK Human Rights Act, section 4) and the Interpretative Principles (such as Victorian Charter, section 32(1) and UK 
Human Rights Act, section 3(1)) should apply equally to Economic, Social and Cultural Rights and to Civil and Political 
Rights. 
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3. Whose rights should be protected? 

3.1 Rights of individuals 

Human rights instruments predominantly protect the rights of human beings and not 
corporations.  The exclusion of corporations is a reflection of the fact that human rights 
instruments are concerned with the dignity and value of the lives of human beings.  The 
ICCPR and the ICESR, along with the Victorian Charter, are all limited in their application 
to the rights of human beings. 

The Canadian experience has shown that where human rights legislation protects the 
rights of both human beings and corporations, there can be detrimental effects on public 
health and safety.  For example, a tobacco company using the Canadian Charter of Rights 
and Freedoms (Canadian Charter),208 was able to successfully challenge Canadian 
legislation that restricted the sale and advertising of tobacco products without a health 
warning.209  However, less restrictive legislation regulating the advertising of tobacco 
products was subsequently upheld under the Canadian Charter. 

One exception to the application of rights to individuals is the right to the self determination, 
which is considered to be enjoyed by peoples rather than individuals. 

3.2 Rights of non-citizens 

A person's human rights inhere in that person by virtue of their being human, and a person 
does not relinquish his or her rights by entering a country of which they are not a citizen.   

The obligation of the State to respect, protect and fulfil human rights applies to all persons 
subject to its jurisdiction or within its territory or control.  This obligation is enunciated by 
the UNHRC in General Comment No. 15: The position of Aliens Under the Covenant (11 
April 1986) (General Comment 15).210  According to General Comment 15, the rights in 
the ICCPR 'apply to everyone, irrespective of reciprocity, and irrespective of his or her 
nationality or statelessness'.  Although non-citizens may not be accorded the right to 
electoral participation, they retain the other rights set out in the ICCPR.   

The UN Special Rapporteur concluded in 2003:211 

In general, international human rights law requires the equal treatment of citizens and non-
citizens.  Exceptions to this principle may be made only if they are to serve a legitimate 
State objective and are proportional to the achievement of that objective. … There is, 
however, a disjuncture between the rights that international human rights law guarantees to 
non-citizens and the realities non-citizens must face. In many countries there are institutional 
and endemic problems confronting non-citizens.212 

                                                      
208 Enacted as Schedule B to the Canada Act 1982 (UK).   
209 McDonald Inc v Canada [1995] 3 SCR 199. 
210 See also, in relation to discrimination under the CERD, Committee on Elimination of Racial Discrimination, General 
Recommendation No 30: Discrimination Against Non Citizens (1 October 2004). 
211 David Weissbrodt, Final Report on the Rights of Non-Citizens UN Doc E/CN.4Sub.2/2003/23 (2003). 
212 Ibid, [1]–[2]. 
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The efforts of the US Government, in holding suspects at Guantanamo Bay without charge 
and without trial, and the Australian Government, in forcibly removing asylum seekers to 
Manus Island and Nauru, demonstrate that the 'disjuncture' referred to by the Special 
Rapporteur is not confined to developing nations with poor human rights reputations.  
Differential treatment based on citizenship or immigration status may constitute 
discrimination under the CERD, unless it is proportional to a legitimate aim.213  As the 
Special Rapporteur concluded: 

Continued discriminatory treatment of non-citizens in contravention of relevant international 
human rights instruments demonstrates the need for clear, comprehensive standards 
governing the rights of non-citizens, their implementation by States, and more effective 
monitoring of compliance.214 

A Federal Charter is an opportunity for Australia to address that need and ensure that the 
respect and protection of human rights is extended to all people within its territory. 

4. Should there be limitations on human rights? 

4.1 Are human rights absolute? 

Certain human rights are absolute, but most are subject to limitations.  Placing some good-
faith restrictions on human rights does not mean that those rights are not valued or 
protected.  Rather, it is a recognition that, in reality, rights can conflict.  What happens 
when one person's right to free speech violates another person's right to feel safe?  What 
happens when one person's right to freedom of religion violates another person's right to 
be free from discrimination?  States of emergency can raise particularly extreme conflicts 
between the rights of individuals and the need to act in the broader community interest.   

A number of existing human rights instruments specify that all protected rights are subject 
to a general limitation provision.  This is the approach taken by the ACT Human Rights Act, 
the Victorian Charter, the Canadian Charter, the NZ Bill of Rights and South Africa's Bill of 
Rights.  Alternatively, a Federal Charter might subject specific rights to express limitations.  
This is the approach in the ICCPR.  Striking the right balance between guaranteeing 
individual human rights and allowing human rights to be limited where necessary is one of 
the key challenges in drafting a human rights law.   

4.2 Limitations under the ICCPR 

(a) Absolute human rights 

Under international human rights law, it is established that certain human rights are 
absolute.  Absolute rights include the right to be free from torture and other cruel, 
inhuman or degrading treatment or punishment and the right to be free from 
slavery and servitude.  Such rights cannot be limited in any way, at any time, for 
any reason.   
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(b) Derogation in times of emergency 

Under international law, states are permitted 'to limit or suspend part of their legal 
obligations, and thus restrict some rights, under certain circumstances'.215 

In accordance with that principle, Article 4 of the ICCPR allows states that are party 
to the Covenant to temporarily derogate from their Covenant obligations in 
exceptional circumstances.  Derogation under Article 4 is only allowed during a 
'time of public emergency which threatens the life of the nation', where a state of 
emergency has been officially proclaimed.  Furthermore, States must only take 
derogating measures under Article 4 'to the extent strictly required by the 
exigencies of the situation'.  The measures must not be inconsistent with other 
international law obligations and must 'not involve discrimination solely on the 
ground of race, colour, sex, language, religion or social origin'. 

Even where those conditions are satisfied, certain fundamental rights cannot be 
derogated under Article 4 of the ICCPR (Article 4(2)).  These are: 

• the right to life (Article 6); 

• the right to freedom from torture and other cruel, inhuman or degrading 
treatment or punishment (Article 7); 

• the right to freedom from slavery and servitude (Article 8, paragraphs 1 and 
2); 

• the right not to be imprisoned for inability to fulfil a contractual obligation 
(Article 11); 

• freedom from retrospective criminal punishment (Article 15); 

• the right to recognition everywhere as a person before the law (Article 16); 
and 

• freedom of thought, conscience and religion (Article 18). 

In General Comment 29, the UNHRC stated that, in addition to the 'inalienable' 
rights in Article 4(2), some other covenant obligations may not be derogated under 
Article 4 because to do so would be inherently inconsistent with the ICCPR or 
because they have attained the status of peremptory norms of customary 
international law.  These include: 

• the right of persons deprived of liberty to be treated with humanity and with 
respect for the inherent dignity of the human person (Article 10); 

• the prohibition against taking of hostages, abductions or unacknowledged 
detention; 

• the prohibition against war propaganda and advocacy of national, racial or 
religious hatred that amounts to incitement to discrimination, hostility or 
violence (Article 20); and 
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• the obligation to provide ‘effective remedies’ for breaches of human rights 
(Article 2(3)).216 

If, under Article 4, a State does derogate from its ICCPR obligations, it must 
immediately notify the other States that are party to the Covenant (via the UN 
Secretary-General) of the derogation and the reasons for it.  The State must also 
provide notification when the derogation ends (Article 4(3)).   

(c) Rights which are subject to permissible limitations 

Some ICCPR rights contain internal qualifications that mean that the right may be 
permissibly limited in certain defined circumstances.  These internal qualifications 
apply regardless of whether a right is derogable under Article 4.217   

For example, Article 18 provides for the right to freedom of thought, conscience 
and religion.  Article 18(3) states that: 

Freedom to manifest one's religion or beliefs may be subject only to such limitations 
as are prescribed by law and are necessary to protect public safety, order, health, 
or morals, or the fundamental rights and freedoms of others.   

Article 19 provides a further example.  Article 19(2) states that everyone has the 
right to freedom of expression.  However, under Article 19(3): 

The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain 
restrictions, but these shall only be such as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  

(b) For the protection of national security or of public order (ordre public), or of 
public health or morals.  

In its General Comment 31, the UNHRC provided some guidance about 
permissible restrictions under the ICCPR: 

Where such restrictions are made, States must demonstrate their necessity and 
only take such measures as are proportionate to the pursuance of legitimate aims 
in order to ensure continuous and effective protection of Covenant rights.  In no 
case may the restrictions be applied or invoked in a manner that would impair the 
essence of a Covenant right.218 

The general principles relating to the justification and extent of limitations have 
been further developed by the UN Economic and Social Council in the Siracusa 
Principles on the Limitation and Derogation Provisions in the International 
Covenant on Civil and Political Rights.  Those principles include that: 

                                                      
216 UNHRC, General Comment 29: States of Emergency (Article 4), UN Doc CCPR/C/21/Rev.1/Add.11 (2001), [13]–[16]. 
217 In General Comment 29, the UNHRC stated that: 'Conceptually, the qualification of a Covenant provision as a non-
derogable one does not mean that no limitations or restrictions would ever be justified.  It further stated that '…the 
permissibility of restrictions is independent of the issue of derogability'.  UNHRC, General Comment 29: States of 
Emergency (Article 4), UN Doc CCPR/C/21/Rev.1/Add.11 (2001), [7]. 
218 UNHRC, General Comment 31: Nature of the General Legal Obligation Imposed on States Parties to the Covenant, UN 
Doc CCPR/C/21/Rev.1/Add13 (2004), [6]. 



The National Human Rights Consultation – Engaging in the Debate 

Part C: What would it do? 

 

 
 

 Page 53
 

• no limitations or grounds for applying them may be inconsistent with the 
essence of the ICCPR or the particular right concerned; 

• all limitation clauses should be interpreted strictly and in favour of the rights 
at issue; 

• any limitation must be provided for by law and be compatible with the 
objects and purposes of the ICCPR; 

• limitations must not be applied arbitrarily; 

• limitations must be subject to challenge and review; 

• limitations must not discriminate on a prohibited ground; 

• where a limitation is required to be ‘necessary’, it must 

• be based on one of the grounds which permit limitations (namely, public 
order, public health, public morals, national security, public safety 
or the rights and freedoms of others); 

• respond to a pressing need; 

• pursue a legitimate aim; and 

• be proportionate to that aim.219 

(d) Constitutional issues arising from limitations 

If a Federal Charter placed limitations on rights and those limitations were not 
consistent with the terms of the ICCPR, that could conceivably result in part or all 
of the Federal Charter being held to be invalid on the grounds that it does not 
properly implement the ICCPR and is therefore not supported by the external 
affairs power.220 

4.3 Limitations under domestic human rights instruments 

A number of domestic human rights laws contain limitation provisions which are broadly 
consistent with the principles set out above. 

(a) The Canadian Charter 

The Canadian Charter 'guarantees the rights and freedoms set out in it subject only 
to such reasonable limits prescribed by law as can be demonstrably justified in a 
free and democratic society' (section 1).   

The question of what is ‘demonstrably justified in a free and democratic society’ 
has been explored by Canada's courts.  In a landmark judgment in R v Oakes, 
Chief Justice Dickson, writing for the majority, held that two key criteria must be 
satisfied to establish that a limitation satisfies section 1: 
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1. the objective of the rights-limiting law must be 'of sufficient importance to 
warrant overriding a constitutionally protected right or freedom';221 and 

2. the party invoking the limitation must show that the measure is 'reasonably 
and demonstrably justified'.222 

To determine whether a measure is reasonably and demonstrably justified, Chief 
Justice Dickson held that courts should apply a three-tiered proportionality test: 

1. '[T]he measures adopted must be carefully designed to achieve the 
objective in question.  They must not be arbitrary, unfair or based on 
irrational considerations.  In short, they must be rationally connected to the 
objective';  

2. The measures 'should impair "as little as possible" the right or freedom in 
question'; and 

3. '[T]here must be a proportionality between the effects of the measures 
which are responsible for limiting the Charter right or freedom, and the 
objective which has been identified as of "sufficient importance".'223 

Across jurisdictions, the 'Oakes test' has influenced thinking about what limitations 
on human rights are permissible.   

(b) South Africa's Bill of Rights 

Section 37 of South Africa's Bill of Rights provides for derogation from the Bill of 
Rights in declared states of emergency.  Like the ICCPR, Article 37(5) of South 
Africa's Bill of Rights provides that certain human rights (or components of 
particular rights) are non-derogable. 

South Africa's Bill of Rights contains the following general limitation provision: 

(1) The rights in the Bill of Rights may be limited only in terms of law of general 
application to the extent that the limitation is reasonable and justifiable in an open 
and democratic society based on human dignity, equality and freedom, taking into 
account all relevant factors, including -  

(a) the nature of the right;  

(b) the importance of the purpose of the limitation;  

(c) the nature and extent of the limitation;  

(d) the relation between the limitation and its purpose; and  

(e) less restrictive means to achieve the purpose.  

(2) Except as provided in subsection (1) or in any other provision of the 
Constitution, no law may limit any right entrenched in the Bill of Rights. (section 36) 

                                                      
221 [1986] 1 SCR 103, at [69].  'It is necessary, at a minimum, that an objective relate to concerns which are pressing and 
substantial in a free and democratic society before it can be characterized as sufficiently important.' 
222 Ibid, [70]. 
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(c) Victorian Charter of Human Rights and Responsibilities 

The limitation provision the Victorian Charter (section 7) (and section 28 of the ACT 
Human Rights Act) draws on section 36 of South Africa's Bill of Rights.  Section 7 
of the Victorian Charter provides: 

(1) This Part sets out the human rights that Parliament specifically seeks to protect 
and promote.   

(2) A human right may be subject under law only to such reasonable limits as can 
be demonstrably justified in a free and democratic society based on human dignity, 
equality and freedom, and taking into account all relevant factors including -    

(a) the nature of the right; and   

(b) the importance of the purpose of the limitation; and   

(c) the nature and extent of the limitation; and   

(d) the relationship between the limitation and its purpose; and   

(e) any less restrictive means reasonably available to achieve the purpose 
that the limitation seeks to achieve.   

(3) Nothing in this Charter gives a person, entity or public authority a right to limit 
(to a greater extent than is provided for in this Charter) or destroy the human rights 
of any person.  

According to the Explanatory Memorandum, section 7 ‘reflects Parliament’s 
intention that human rights are, in general, not absolute rights, but must be 
balanced against each other and against other competing public interests’.224 

5. Who would have to comply with it and how? 

5.1 Defining who would be bound by a Federal Charter 

Before a Federal Charter can be introduced, it is necessary to decide who should be 
required to comply with it.  There are several potential answers to this question.  

South Africa's Bill of Rights binds every private citizen (where applicable) as well as every 
governmental body and organ.225  This means that it applies both vertically (from the state 
down to citizens) and horizontally (between one citizen or private body and another).226  
There are arguments that a human rights instrument that aims to protect human rights 
should apply universally to both government and non-government entities.227  However, 
taking such a broad view is likely to be controversial.  Westminster system governments 
have traditionally formed the view that an instrument protecting human rights should only 
be binding on the government. 

                                                      
224 Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic), 8. 
225 South African Bill of Rights 1996 (South Africa) section 8. 
226 Constitutional Court of South Africa, The Bill of Rights: Vertical and Horizontal Application (2008) Constitutional Court of 
South Africa www.constitutionalcourt.org.za/site/yourrights/thebillofrights.htm.  
227 For a discussion regarding the incorporation of private duties into human rights law see, John Knox, 'Horizontal Human 
Rights Law', (2008) 102 American Journal of International Law 1. 
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If a decision is made to make the Federal Charter binding only on the government, the 
crucial question then becomes 'who is the government?'  Obviously, the definitions found in 
the Charter would play a pivotal role in determining which governmental arms, 
organisations and authorities are bound by it, and would be fundamental to the 
effectiveness of the Charter as a means of protecting human rights. 

The extensive and ongoing privatisation and outsourcing of traditional public functions 
(such as the delivery of utilities and public transport) means that many traditional public 
services are no longer being performed purely by government agencies, but rather by 
private entities contracted by the government.  It is vital to decide from the outset whether 
such private entities would be bound by the obligations imposed by the Federal Charter 
when exercising public functions.   

The effect of a Federal Charter on State Governments is dealt with in Section 4.4 of Part D 
below.   

5.2 Definition of 'public authority' 

The interpretation or application of the term 'public authority' would depend on the precise 
wording used in the definition.  The broadest definition would include both 'core' and 
'functional' public authorities.   

(a) Core public authorities 

Any definition of 'public authority' in a Federal Charter would probably include an 
express list of core public authorities.  Such a list would remove any doubt about 
whether those authorities were bound by the Charter.  For example, the definition 
contained in the Victorian Charter lists the following as public authorities: 

• public officials, such as public sector employees, certain judicial employees 
and parliamentary officers; 

• government departments and entities established by statutory provisions 
exercising functions of a public nature; 

• Victoria Police; 

• ministers; 

• Parliamentary Committees; and 

• other entities declared under the regulations to be 'core' public 
authorities.228 

This list is an example of the bodies that can be viewed as core public authorities – 
a Federal Charter could include different bodies.   

(b) Functional public authorities 

The definition of 'public authority' can be extended by the inclusion of functional 
public authorities.  This is intended to reflect 'the reality that modern governments 

                                                      
228 The Victorian Charter also lists 'local councils' as core public authorities, however such an inclusion would not be 
necessary in a Federal Charter. 
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utilise diverse organisational arrangements to manage and deliver government 
services'229 and to ensure that the protection given to human rights cannot be 
undermined by the outsourcing of governmental functions to private entities.   

The Victorian Charter, the NZ Bill of Rights and the UK Human Rights Act all apply 
to functional public authorities.   

Section 4(1)(c) of the Victorian Charter states that a public authority is: 

any entity whose functions are or include functions of a public nature, when it is 
exercising those functions on behalf of the State or a public authority (whether 
under contract or otherwise). 

Section 4(2) of the Victorian Charter provides a non-exhaustive list of factors that 
courts may take into account in determining whether a function is of a public 
nature: 

(a) that the function is conferred on the entity by or under a statutory provision; 

(b) that the function is connected to or generally identified with functions of 
government; 

(c) that the function is of a regulatory nature; 

(d) that the entity is publicly funded to perform the function; and 

(e) that the entity that performs the function is a company (within the meaning of 
the Corporations Act) all of the shares in which are held by or on behalf of the 
State. 

The fact that one or more of these factors is present does not necessarily establish 
that a particular function is of a public nature.230  In particular, the fact that an entity 
receives public funding to perform a function does not necessarily mean that it is 
acting on behalf of the State or public authority.231 

From 1 January 2009, a similar approach will be taken by the ACT Human Rights 
Act.  In addition to providing a non-exhaustive list of factors to consider when 
deciding whether a function is of a public nature, the ACT Human Rights Act will 
specify certain functions that 'are taken to be of a public nature'.  These are: 

(a) the operation of detention places and correctional centres; 

(b) the provision of any of the following services: 

(i) gas, electricity and water supply; 

(ii) emergency services; 

(iii) public health services; 

(iv) public education; 

(v) public transport; 

                                                      
229 Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic) 6, 4. 
230 Victorian Charter, section 4(3)(b). 
231 Victorian Charter, section 4(5). 
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(vi) public housing.232 

By contrast, the relevant section of the UK Human Rights Act does not include a 
list of factors to be taken into account when deciding whether a body is performing 
such functions.  It simply provides that a 'public authority' includes 'any person 
certain of whose functions are functions of a public nature'.233   

Given the extent of private and community sector involvement in public services, 
together with the diversity of organisational arrangements and structures to 
manage and deliver those services, the determination of whether a body is a 
functional public authority will significantly affect the impact and influence of any 
Federal Charter.  Recognising this, the UK House of Lords has stated that there 
should be a ‘generously wide’ and flexible interpretation of ‘public function’ so as to 
further the statutory object of promoting human rights.234  The House of Lords has 
stressed that, in contrast to the category of core public authority, the category of 
functional public authority ‘has a much wider reach and is sensitive to the facts of 
each case’.235  Despite this authority, a number of UK cases, such as YL v 
Birmingham City Council which held that a private aged care home was not a 
public authority,236 have taken a narrow view of ‘public authority’.  This has led to 
widespread calls for amendment to the definition to make it more broad, inclusive 
and flexible.  For example, the UK Joint Committee on Human Rights has said that: 

In a series of cases our domestic courts have adopted a more restrictive 
interpretation of the meaning of public authority, potentially depriving numerous, 
often vulnerable people … from the human rights protection afforded by the Act.  
We consider that this is a problem of great importance, which is seriously at odds 
with the express intention that the Act would help to establish a widespread and 
deeply rooted culture of human rights in the UK.   

In an environment where many services previously delivered by public authorities 
are being privatised or contracted out to private suppliers, the law is out of step with 
reality.  The implications of the narrow interpretation … are particularly acute for a 
range of particularly vulnerable people in society, including elderly people in private 
are homes, people in housing association accommodation, and children outside the 
maintained education sector, or in receipt of children’s services provided by private 
or voluntary sector bodies.   

The list of factors found in the Victorian Charter has been derived from 
jurisprudence and commentary on the relevant provisions of the UK Human Rights 
Act and the NZ Bill of Rights.237  Providing a list of factors that a court can take into 
account is preferable to merely referring to entities performing 'functions of a public 
nature', as in the UK.  The Victorian Charter's non-exhaustive list of factors 

                                                      
232 Human Rights Amendment Act 2008 (ACT), section 7. See, eg, ACT Human Rights Act section 40A(3) (to be inserted). 
233 UK Human Rights Act, section 6(3)(b). 
234 Aston Cantlow and Wilmcote with Billesley Parochial Church Council v Wallbank [2003] UKHL 37, [11].   
235 Ibid [41].   
236 YL v Birmingham City Council [2007] 3 All ER 957. 
237 Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic) 6, 4. 
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provides guidance about which entities should be considered functional public 
authorities without being overly prescriptive: 

The section is broad in its application and informative in its detail, such that our 
courts have been left in no doubt as to the scope of the section envisioned by 
Parliament, but have still been given the flexibility to ensure justice is done in every 
individual case.238 

Additionally, if a Federal Charter applies to functional public authorities, it should 
specify that when an entity combines public functions with those of a private 
nature, the entity is only considered to be a public authority when it is exercising its 
public functions and is a private entity in respect of all its other functions and 
activities.239  For example, a security firm that carried out work for a government 
prison and for a supermarket should be classified as a functional public authority 
when working for the government prison, but not when working for the 
supermarket.240  This would prevent excessive restrictions being placed on entities 
that carry out work, typically as contractors, for both public and private clients. 

(c) Express exclusions 

A Federal Charter could expressly exclude certain entities from the definition of 
'public authority', such as: 

• parliament; 

• people exercising functions relating to proceedings in parliament; and 

• courts and tribunals (except when acting in an administrative capacity).  

A Federal Charter could also give the Commonwealth Government the power to 
exempt other entities after the commencement of the Charter.241 

(i) Parliament 

It is common for statutory human rights instruments to specify that they do 
not apply to parliaments.242  The purpose of such an exemption is to 
ensure that parliament retains the broadest possible powers to make 
laws.243  This is consistent with the underlying intention of legislative 
models to preserve parliamentary sovereignty.  It is likely that a legislative 
Federal Charter would expressly exclude parliament from the definition of 

                                                      
238 Sue McGregor, Public Bodies and Human Rights (2008) 82(6) Law Institute Journal 66. 
239 See, eg, Victorian Charter. 
240 Human Rights Consultation Committee,  State Government of Victoria (Department of Justice), 'Human Rights 
Consultation Committee: Rights, Responsibilities and Respect' (2005) 58. 
241 See, eg, Victorian Charter section 4(k). 
242 See, eg, Victorian Charter section 4(b)(i); UK Human Rights Act, section 6(3). Cf NZ Bill of Rights section 3(b). 
243 See, eg, Explanatory Statement, Human Rights Amendment Bill 2007 (ACT), 4. 
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'public authority'.  On the other hand, a constitutionally entrenched Federal 
Charter would probably apply to law-makers.244   

(ii) Courts 

There is disagreement about the extent to which courts should be 
considered public authorities.  The approach taken by the Victorian Charter 
is that a court or tribunal is not a public authority 'except when it is acting in 
an administrative capacity'.245  Courts or tribunals act in an administrative 
capacity when issuing warrants, listing cases and adopting practices and 
procedures, as well as in committal proceedings.246  Acting in an 
administrative capacity 'may broadly be regarded as the converse of when 
courts and tribunals act in their judicial or adjudicative capacity'.247 

An alternative approach would be for a Federal Charter's definition of 
'public authority' to include courts, regardless of whether they are acting in 
an administrative capacity.  However, if a Federal Charter applied to courts 
in their judicial capacity, this could present problems for consistency in the 
development of the law.  Because of constitutional limitations, a Federal 
Charter could only apply to courts exercising federal jurisdiction (see 
Section 5.3 of Part D below).  Thus, depending on whether or not the 
Charter applied, similar fact situations could give rise to different reasoning 
or decisions in different courts.  This would undermine consistency, which 
is critical to the effective functioning of the legal system.  In the long-term, it 
could lead to the fragmentation of Australia's unified common law.  There 
could also be constitutional issues if Federal Parliament was seen to be 
controlling the way that courts exercised judicial power. 

(d) Ability to opt-in 

From 1 January 2009, section 40D of the ACT Human Rights Act will allow entities 
that are not public authorities under the ACT Human Rights Act to choose to be 
subject to the same human rights obligations as public authorities.  The entity will 
simply need to write to the Minister requesting that it be subject to the ACT Human 
Rights Act obligations.  This move has been described as 'novel'.248  The rationale 
for the opt-in clause was described in the second reading speech: 

In the spirit of promoting a human rights culture in the ACT, community 
organisations and corporations that do not perform a public function will be 

                                                      
244 Constitution Act 1982 being Schedule B to the Canada Act 1982 (UK) c 11, section 32(1) (Canadian Charter of Rights 
and Freedoms); South African Constitution, ch 2 (Bill of Rights) section 8(1). 
245 Victorian Charter, section 4(1)(j). 
246 These examples are provided by the note to section 4(1)(j) of the Victorian Charter. This list is not exhaustive.   
247 Alistair Pound and Kylie Evans, An Annotated Guide to the Victorian Charter of Human Rights an Responsibilities (2008) 
47 citing Explanatory Memorandum, Human Rights and Responsibilities Act 2006 (Vic), 4.  See also R v Williams [2007] 
VSC 2, [50]. 
248 Carolyn Evans and Simon Evans, Australian Bill of Rights: The Law of the Victorian Charter and ACT Human Rights Act 
(2008), 22. 
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provided the opportunity to voluntarily opt-in to the duty to act consistently with 
human rights, similar to the duty on public authorities.  Such a provision will be 
unique among human rights jurisdictions and will promote a meaningful dialogue 
within the community about human rights, in line with the overall aims of the Human 
Rights Act and the growing interest among public and private bodies for triple-
bottom-line reporting or reporting against the three major dimensions of 
sustainability: economic, social and environmental. 

The option to opt in recognises that the private sector can, and does, make 
important contributions to the well being of society.  The private sector is already 
required to act lawfully in regard to occupational health and safety, equal 
opportunity and similar obligations.  Encouraging broader, voluntary compliance 
with human rights standards is a natural progression in the process of ensuring the 
best possible outcomes for Canberrans.249 

If a Federal Charter aimed to promote human rights protections universally, an opt-
in clause could further this aim, by encouraging the private sector to comply with 
human rights.  Such a provision has not yet been tested, and it is difficult to predict 
how many private entities would elect to be bound by a Federal Charter.  

5.3 'Government agency' as an alternative to 'public authority' 

In Western Australia, the draft Human Rights Bill 2007 (WA) (draft WA Bill) proposed 
using the term 'government agency' (as opposed to 'public authority'), when describing 
what entities would be bound by the instrument.  The State Government formed the view 
that a WA human rights law should only apply to bodies that are part of, or were 
established by, the State Government.  It was intended that the WA law would not apply to 
private sector bodies that perform public functions on behalf of the Government under 
contract (such as government contractors, not-for-profit or community-based 
organisations).250  Consequently, the term 'government agency' was adopted, to include 
only certain statutory and administrative entities.  These included, but were not limited to, 
departments of the public service, local government bodies established by a Minister, and 
bodies established for a public purpose under a written law.251 

During the consultation period, which invited the broader community to make submissions 
regarding the draft WA Bill, a number of people argued that a WA human rights instrument 
should also be binding on private organisations (or contractors) that perform functions of a 
public nature.252  There was concern that a narrow definition, such as 'government agency', 
would enable government bodies to outsource the delivery of public services, and in doing 
so circumvent obligations imposed on them by a Human Rights Act. 

It was also suggested that such a definition might lead to the imposition of different 
standards on government and private entities, even when they are providing the same type 

                                                      
249 ACT, Parliamentary Debates, Legislative Assembly, 6 December 2007, 4030 (Simon Corbell).  
250 Department of the Attorney General, Government of Western Australia, Report of the Consultation Committee for a 
Proposed WA Human Rights Act (2007) 178. 
251 Department of the Attorney General (WA), above n 250, 178; Human Rights Bill 2007 (WA) section 39. 
252 Department of the Attorney General (WA), above n 250, 178, submission 337. 
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of service.  The West Australian Inspector of Custodial Services, Professor Richard 
Harding, stated: 

An obvious example to highlight this point is that the State's largest prison, Acacia, is 
privately managed by Serco Ltd.  The prisoners remain prisoners of the State, and the State 
cannot contract out of its overall responsibility for their treatment – for example, in its liability 
for negligence or for occupational health and safety matters.  This should likewise be the 
case with Human Rights Act provisions.253 

The concerns about the use of the 'government agency' definition are well-founded.  The 
most troublesome aspect of using this definition is the ease with which the government 
might circumvent its obligations under a human rights instrument. It should be noted that 
the draft WA Bill was never enacted, and the application of the term 'government agency' 
has not been tested in practice. 

5.4 A further alternative: staying silent on the obligations of public authorities 

As initially enacted, the ACT Human Rights Act did not address the obligations of public 
authorities: 

It was silent on the duty of public authorities to comply with human rights and it was silent on 
a direct right of action for failures to comply with such a duty. Further, it was silent on the 
appropriate remedies to address such breaches. 

The decision not to adopt a direct right of action was taken on the basis that agencies 
required time to adapt policies and practices. There was a desire to protect the territory from 
the risk of substantial claims in the early days.254 

The Twelve-Month Review of the ACT Human Rights Act concluded that: 

[T]here is a very strong case for introducing an express duty on government officers or 
public authorities to comply with the human rights in [the ACT Human Rights Act]…The 
proposal is consistent with the approach of the Consultative Committee. It is consistent with 
the expectations built in the introduction of the Human Rights Bill.  And it is consistent with 
current understanding and practice throughout the ACT.255 

Thus, the Human Rights Amendment Act 2008 (ACT) was passed.  From 1 January 2009, 
the ACT Human Rights Act will require public authorities to act consistently with protected 
rights. 

Like the original ACT Human Rights Act, a Federal Charter could stay silent about whether 
government bodies or agencies are bound.  The Commonwealth may favour this approach 
if it is concerned that government bodies or agencies are not ready to be subject to 
statutory human rights obligations by the time a Federal Charter takes effect.  However, 
such an approach would probably lead to uncertainty and may undermine the effectiveness 
of the Federal Charter.   

                                                      
253 Department of the Attorney General (WA), above n 250, 178, submission 113. 
254 Simon Corbell, above n 249, 4028. 
255  ACT Department of Justice and Community Safety, above n 11, 32. 
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5.5 Executive policies and practices 

The United Nations Office of the High Commissioner for Human Rights (UNHCHR) has 
stated that: 

Perhaps the most important source of added value in the human rights approach is the 
emphasis it places on the accountability of policy makers and other actors whose actions 
have an impact on the rights of people.  Rights, implied duties, and duties demand 
accountability.256 

Under a Federal Charter, accountability could be enhanced through audits and reports, as 
well as action plans.   

If public authorities do not have adequate auditing and reporting procedures, the 
implementation and incorporation of human rights requirements into policy development 
and service delivery stalls.   

In the UK, the Audit Commission (an independent watchdog) found that '[o]ne local 
authority, where a number of unsuccessful human rights complaints had been brought, saw 
this as evidence of complying with the Act'.257 

It is critical to the effective implementation of a Federal Charter that any shortcomings in 
public authorities' understanding of their human rights obligations are quickly identified.  
Further training, education and assistance can then be provided when necessary.   

A Federal Charter could require that: 

• all public authorities undertake an annual audit of their human rights compliance; 

• all public authorities submit a detailed annual report to the authority responsible for 
the oversight and enforcement of the Charter (responsible body); 

• each public authority include all complaints referred to the authority by the 
responsible body in its annual audit report; 

• each public authority disclose any recommendations made by the responsible body 
and its response – if the authority decided against taking action in response to 
such a recommendation, the Charter might also require the report to include the 
reasons for that decision; 

• external reviews be conducted of each authority's compliance with the Charter, 
with the results reported to the responsible body;  

• appropriate senior ministers monitor the implementation and progress of the 
Charter; and/or 

• public authorities develop a plan for the protection and promotion of human rights 
(if public authorities were required to develop human rights action plans under a 
Federal Charter, they would need to be given sufficient support). 

                                                      
256 UNHCHR, above n 16, 5. 
257  United Kingdom Audit Commission, Human Rights – Improving Public Service Delivery (2003) 
www.justice.gov.uk/docs/acrep03.pdf 13. 
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A Federal Charter could also incorporate a provision requiring that its operation be 
reviewed a certain number of years after its commencement.   

5.6 What obligations should a Federal Charter impose? 

(a) Tripartite obligation to 'respect, protect, and fulfil' human rights258 

Individuals largely depend on States (as opposed to international authorities) for 
the implementation, realisation and enjoyment of human rights.  In federations 
such as Australia, 'the State' includes all aspects of the federation – ie, all branches 
of government (legislative, executive and judicial) and other public and government 
authorities at national, state and local levels.  Primary responsibility for the 
implementation of human rights therefore rests with federal, state and local 
governments, public authorities and other relevant entities.  This responsibility 
incorporates both negative obligations to refrain from conduct that will infringe or 
interfere with human rights and positive obligations to protect and enforce human 
rights. 

States are considered to have a tripartite obligation to 'respect, protect and fulfil' 
human rights.   

1. The obligation to 'respect' requires States to refrain from violating human 
rights. 

2. The obligation to 'protect' requires States to prevent third parties from violating 
human rights and to remedy any breach of rights. 

3. The obligation to 'fulfil' requires States to take measures (which can include 
positive actions) to ensure that human rights are enjoyed by those within the 
State's jurisdiction.259 

As each human right provides its own distinct protection, these three levels of 
obligations operate differently in relation to each human right.  An example of the 
operation of these obligations is in relation to the right to adequate food.   

1. There is an obligation for States to 'respect' existing access to adequate food, 
which also requires States to refrain from taking measures which would 
prevent access to adequate food. 

2. The obligation to 'protect' the right to adequate food requires States to take 
measures to ensure that organisations or individuals do not deprive individuals 
of access to adequate food. 

3. The obligation to 'fulfil' comprises of a dual obligation to 'facilitate' and to 
'provide' access to adequate food.  States can 'facilitate' access by proactively 
engaging in activities to not only improve access to, and utilisation of 
resources, but also to improve measures to ensure one's livelihood, including 
food security.  States also have an obligation to directly 'provide' access to 

                                                      
258 See, eg, ACT Human Rights Act section 44; Victorian Charter sections 44 and 45. 
259 Asbjørn Eide, UN Special Rapporteur for the Right to Food, The Right to Adequate Food as a Human Right: Final Report 
submitted by Asbjørn Eide, UN Doc E/CN.4/Sub.2/1987/23 (1987) [67]-[69]. 



The National Human Rights Consultation – Engaging in the Debate 

Part C: What would it do? 

 

 
 

 Page 65
 

adequate food where an individual or group lacks sufficient access, for reasons 
beyond their control.260 

This 'tripartite typology' has been incorporated into the language of several UN 
human rights bodies and is commonly used by legal scholars and non-
governmental organisations.  Categorising obligations in this way clarifies their 
nature and scope and emphasises the active role of States. 

Although the 'tripartite typology' was developed in relation to the human rights 
obligations of States, it could also be applied in relation to the human rights 
obligations of non-State bodies, such as corporations and non-government 
organisations. 

(b) Procedural and substantive obligations 

Public authorities and other relevant entities can have: 

• a substantive obligation to act compatibly with human rights; and/or 

• a procedural obligation to give proper consideration to human rights when 
making decisions and implementing legislation.   

For example, section 38(1) of the Victorian Charter and the recently introduced 
section 40B(1) of the ACT Human Rights Act261 clearly impose both procedural and 
substantive obligations on public authorities, and make it unlawful for a public 
authority to fail to comply with either obligation.  While these provisions are said to 
have been modelled on section 6 of the UK Human Rights Act, the latter only 
seems to establish a substantive obligation.   

The Victorian and ACT provisions make it unlawful for a public authority: 

• to act in a way that is incompatible with a human right (a substantive 
obligation); or 

• in making a decision, to fail to give proper consideration to a relevant 
human right (a procedural obligation). 

It should be noted that 'act' includes not only a positive act, but also a failure to act 
and a proposal to act (see section 3(1) of the Victorian Charter and the Dictionary 
in the ACT Human Rights Act).  There is an exemption if the public authority could 
not reasonably have acted differently or made a different decision because of a 
statutory provision or otherwise under law (see section 38(2) of the Victorian 
Charter, section 40B(2) of the ACT Human Rights Act, and section 6(2) of the UK 
Human Rights Act).  Further, these obligations generally do not apply to acts or 
decisions of a private nature (section 38(3) of the Victorian Charter and sections 
6(3) and (5) of the UK Human Rights Act). 

                                                      
260 CESCR, General Comment 12: The Right to Adequate Food, UN Doc E/C.12/1999/5 (1995) (citations omitted) available 
at www.ohchr.org/english/bodies/cescr/comments.htm. 
261 The ACT Human Rights Act provision is operative from 1 January 2009. 
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It would be preferable for a Federal Charter to be as explicit as possible in setting 
out the duties to be imposed on public authorities.  This would avoid ambiguity, 
assist public authorities to comply with their obligations, and promote a culture of 
human rights.262 

(i) Substantive obligation 

The substantive obligation, which requires public authorities to act in a way 
that is compatible with human rights, does not necessarily prevent public 
authorities from acting in a way which limits or restricts a human right.  For 
example, an action may not be 'incompatible' with a human right if it can be 
demonstrably justified by the public authority as a reasonable limitation or 
restriction in the circumstances.263   

It has been noted that while administrative law traditionally focuses on 
decisions and the procedures by which decisions are made, this obligation 
focuses on the actions of public authorities, departing from the traditional 
administrative law approach.264    

A Federal Charter could provide that a failure to act compatibly with human 
rights is, prima facie, unlawful and beyond power, entitling an affected 
person to seek injunctive and declaratory relief.  Further, it could enable 
courts to strike down any such act on the basis that it is ultra vires265 (this 
remedy is available in the UK). 

(ii) Procedural obligation 

As discussed above, the procedural obligation requires a public authority to 
give 'proper consideration' to relevant human rights when making 
decisions.  This means that public authorities must give real and genuine 
consideration to human rights, where relevant.  The use of the word 
'proper' indicates a higher standard than the usual administrative law 
standard for relevant considerations.  The concept is likely to imply notions 
of proportionality and require that appropriate weight be given to human 
rights issues (which will vary according to the circumstances).  This is in 
contrast to the traditional approach to relevant considerations which does 
not entitle courts to consider the weight given to a particular consideration, 
unless it is so unreasonable that no reasonable decision-maker could have 
acted that way.266  Therefore, a 'tick the box' approach (ie, merely 
examining whether or not a human rights issue was considered by a public 

                                                      
262 Report of the Human Rights Consultation Committee: Rights, Responsibilities and Respect, December 2005, State 
Government of Victoria, Melbourne, 63. 
263 Alistair Pound and Kylie Evans, An Annotated Guide to the Victorian Charter of Human Rights and Responsibilities, 
2008, Lawbook Co, Australia, 243-244 at [5060]. 
264 Ibid. 
265 This is not a new remedy, as such, but a new set of circumstances in which existing judicial review remedies can be 
used: UK Department for Constitutional Affairs, above n 16, 18. 
266 Evans and Evans, above n 248, 137. 
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authority) is unlikely to be sufficient to satisfy this obligation.  For example, 
in R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532, 
the House of Lords noted that: 

[T]he doctrine of proportionality may require the reviewing court to assess 
the balance which the decision-maker has struck, not merely whether it is 
within the range of rational or reasonable decisions. [It] may go further 
than the traditional grounds of review inasmuch as it may require attention 
to be directed to the relative weight accorded to interests and 
considerations.267 

The House of Lords has also suggested that the following issues may be 
relevant when determining whether proper consideration has been given to 
human rights: 

• whether the decision-maker's objective is sufficiently important to 
justify limiting a fundamental human right; 

• whether the measures provided by the decision are rationally 
connected to the objective; and 

• whether the limitation is no more than that which is necessary to 
accomplish the objective.268 

The intention of the procedural requirement is to promote human rights 
compliance, not to impose complex procedures on public authorities.  UK 
case law has indicated that the issue for the court to consider is whether in 
the specific circumstances a person's human rights have been violated, not 
whether the public authority's decision was the product of a defective 
decision-making process.269 

It should be noted that a court will not be able to substitute its own decision 
for that of the decision-maker.270  

While a substantive obligation is important for the enforcement and 
enjoyment of human rights, the value of a procedural obligation should not 
be underestimated.  A procedural requirement will assist in establishing a 
human rights culture in Australia because it will encourage proper 
consideration and integration of human rights in government 
administration.  Merely being conscious of human rights and the effect of 

                                                      
267 R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532, [28] (Lord Steyn). See also R (Begum) v 
Denbeigh High School [2006] 2 WLR 719, in which Lord Bingham stated, ‘there is no shift to a merits review, but the 
intensity of review is greater than was previously appropriate, and greater even than the heightened scrutiny test’. See also 
Samaroo v Secretary of State [2001] EWCA Civ 1139, [17]. 
268 R (Daly) v Home Secretary [2001] 2 AC 532, [27] (Lord Steyn). See also de Freitas v Permanent Secretary of Ministry of 
Agriculture, Fisheries, Land and Housing [1999] 1 AC 69 (Lord Clyde); R (on the application of Clays Lane Housing Co-
operative) v Housing Corporation [2004] EWCA Civ 1658. 
269 R (Begum) v Denbeigh High School [2006] 2 WLR 719. 
270 Evans and Evans, above n 248, 137–8. 
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conduct and decisions on human rights should assist in protecting and 
upholding these rights. 

(iii) Margin of appreciation 

Considering the complexities involved in reviewing a public authority's 
compliance with the procedural and substantive obligations, and the 
expertise of public authorities, it is likely that courts will give them a 'margin 
of appreciation' in carrying out their public functions and recognise that 
there is a 'discretionary area of judgment' for public authorities.  Therefore, 
as long as there is evidence that a public authority has given serious 
consideration to relevant human rights, and the decision is considered to 
be within the authority's 'discretionary area of judgment', courts may 
decline to find that the public authority has acted unlawfully.271  Courts may 
also defer to the opinion of the legislature, executive or public authority 
when particularly sensitive issues, such as national security, criminal 
justice and economic policy, are involved.   

(iv) Concerns and potential benefits 

There may be some concern that incorporating human rights obligations 
into the process of policy creation and the delivery of public services could 
result in delay and the adoption of a risk averse approach to these tasks.  
However, many countries already require public authorities to comply with 
human rights obligations when carrying out public functions without 
adverse consequences.  Further, it has been said that where human rights 
obligations have been imposed on public authorities in other jurisdictions, 
this has actually improved the services of those public authorities.  This is 
because the public authorities are given a clear set of fundamental 
standards with which they must comply which provides guidance and 
creates certainty.272   

Placing these procedural and/or substantive obligations on public 
authorities would impose another level of checks and balances on them to 
help improve the standard of public service delivery.273 

 

                                                      
271 Pound and Evans, above n 263, 245 at [5070]. 
272 Report of the Human Rights Consultation Committee: Rights, Responsibilities and Respect, December 2005, State 
Government of Victoria, Melbourne, 62. 
273 Report of the Human Rights Consultation Committee: Rights, Responsibilities and Respect, December 2005, State 
Government of Victoria, Melbourne, 63. 
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Part D. How would it work? 

1. Introduction 

While most nations have some form of human rights law,274 there is no single template for 
human rights protection, and different jurisdictions have adopted different models.   

This section considers: 

• some key issues in constructing a model, including: 

• whether a Federal Charter would be part of the Constitution or an ordinary 
piece of legislation; 

• the role of the courts and the impact of a Federal Charter on law-making; and 

• how a Federal Charter might respond to change; 

• the impact of a Federal Charter on parliamentary sovereignty and democracy; 

• potential constitutional issues arising from a Federal Charter; and 

• potential remedies for people whose rights have been breached. 

This section also surveys the models adopted in Victoria, the ACT, the UK, New Zealand, 
Canada, South Africa and the US.   

2. What are the possible models? 

2.1 Key issues in selecting a model 

(a) Would a Federal Charter be part of the Constitution? 

Domestic human rights instruments can be characterised as constitutional, 
legislative or ‘hybrid’ models. 

(i) Constitutional model 

A constitutional model for a bill of rights has been adopted in South Africa 
and the US.  Under such a model, the bill of rights is 'entrenched’ in the 
constitution.   

Constitutional entrenchment has two major consequences.  First, it means 
that the bill of rights can only be amended in the manner specified in the 
constitution.  In Australia, Parliament would not be able to change a 
constitutionally entrenched Federal Charter unless the Constitution was 
amended by referendum. 

Second, if a bill of rights is part of Australia's Constitution, Parliament must 
comply with it: the legislature cannot pass a law that is unconstitutional and 

                                                      
274 See, eg, Griffith, above n 68. 
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the executive government cannot act in a way that is unconstitutional.275  In 
Australia, the High Court has on many occasions considered and struck 
down State and federal laws, which the Court found were not supported by, 
or were otherwise inconsistent with, the Constitution.  Examples include: 

• the striking down of 1951 legislation banning the Australian 
Communist Party;276 

• the upholding of 1983 legislation preventing the Gordon-Below-
Franklin Dam project277 and; 

• the striking down (in part) of 2006 legislation removing the voting 
rights of prisoners.278 

Under a constitutional human rights model, the courts would be able to 
invalidate government actions and laws that impermissibly infringe rights 
entrenched in the Constitution.  For example, in the historic case of Brown 
v Board of Education of Topeka, the US Supreme Court held that '[r]acial 
discrimination in public education is unconstitutional…and all provisions of 
federal, state or local law requiring or permitting such discrimination must 
yield to this principle.'279   

(ii) Legislative model 

Under a 'legislative' model, human rights law is enacted by Parliament as 
an ordinary piece of legislation.  Consequently, the human rights law can 
be amended by passing ordinary amending legislation.  Importantly, laws 
that violate protected rights cannot be struck down by the courts.  Instead, 
the mechanisms seek to protect human rights by creating a 'dialogue' 
between law-makers and the courts about human rights.  For example, a 
legislative Federal Charter may empower courts to declare that a law is 
inconsistent with protected rights.  Such a declaration would not impact on 
the validity of the law, but may require a formal response from Parliament. 

The legislative model has been adopted in various forms by the UK, New 
Zealand, the ACT and Victoria. 

(iii) Hybrid constitutional - legislative model 

Canada has instituted a model which is a combination of the constitutional 
and legislative models.  The Canadian Charter is part of Canada's 

                                                      
275 The executive government is subject to the rule of law, and must comply with a Federal Charter whether it is legislative or 
constitutional.  In New Zealand, administrative decisions may be ultra vires (ie, beyond the power of the decision maker) if 
human rights are relevant but are not considered: Moonen v Film and Literature Board of Review [2000] 2 NZLR 9. 
276 Australian Communist Party v Commonwealth (1951) 83 CLR 1. 
277 Commonwealth v Tasmania (1983) 158 CLR 1. 
278 Roach v Electoral Commissioner (2007) 233 CLR 162. 
279 Brown v Board of Education of Topeka 349 US 294 (1955).  See also the Supreme Court's earlier decision: Brown v 
Board of Education of Topeka 347 US 483 (1954). 
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constitution: it can only be amended by the process of amendment 
provided for in the Canadian Constitution,280 and the courts have the power 
to invalidate legislation that unjustifiably impinges on Charter rights on the 
basis that such legislation is unconstitutional.281  However, there is an 
‘override provision’, which allows Parliament to enact contravening laws 
where the legislation expressly declares that it will operate notwithstanding 
a provision of the Canadian Charter.282  Some commentators have 
suggested that, like legislative models, the Canadian Charter also fosters a 
dialogue between courts and law-makers about human rights.283   

(b) What role would courts play?  

The role of the courts is largely determined by whether a constitutional, legislative 
or hybrid model is adopted.   

Under a constitutional or hybrid model, courts can invalidate legislative and 
executive actions where those actions are held to violate protected rights.  Under a 
legislative model, courts do not have the power to invalidate legislation because it 
violates protected rights.  However, the courts can still play a role, which may 
incorporate: 

• interpreting laws in a way that is consistent with protected rights; 

• using international and comparative human rights jurisprudence; and 

• declaring that laws are incompatible with protected rights. 

(i) Interpretation of laws 

One of the core tasks of courts is to interpret the meaning of the laws that 
are passed by Parliament, and to apply those laws in specific situations.  A 
human rights law may require courts to interpret and apply all laws in a 
manner consistent with protected rights, where possible. 

A Federal Charter may expressly allow (or require) courts to have regard to 
international and comparative human rights jurisprudence when 
interpreting and applying protected rights or laws that impact on those 
rights or both.  Although there is controversy about whether it is 
appropriate for Australian courts to consider international human rights 
jurisprudence,284 such jurisprudence would have particular relevance in the 

                                                      
280 The procedure for amending the Canadian Constitution is set out in the Constitution Act 1982 being Schedule B to the 
Canada Act 1982 (UK) c 11, section 38. 
281 Under the Constitution Act 1982 being Schedule B to the Canada Act 1982 (UK)) c 11, section 52 '…any law that is 
inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.' 
282 Constitution Act 1982 being Schedule B to the Canada Act 1982 (UK) c 11, section 38 (Canadian Charter of Rights and 
Freedoms). 
283 Peter Hogg and Allison Bushell, 'The Charter Dialogue between Courts and Legislatures (Or Perhaps the Charter of 
Rights Isn't Such A Bad Thing After All)' (1997) 35 Osgoode Hall Law Journal 75. 
284 Justice Michael Kirby, 'International Law – the Impact on National Constitutions' (Speech delivered at the Annual Meeting 
of the American Society of International Law for the Grotius Lecture Series, Washington DC, 30 March 2005), available at 
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interpretation and application of a Federal Charter.  The rights protected in 
a Federal Charter would be likely to be drawn from international law, 
especially the human rights treaties to which Australia is a signatory, such 
as the ICCPR and ICESCR.  In addition, international experience in the 
implementation of human rights laws is likely to inform the mechanical 
provisions of an Australian Federal Charter. 

(ii) Declarations of incompatibility 

In the event that a court is unable to interpret and apply legislation 
consistently with protected rights, a Federal Charter may empower it to 
declare that a law is inconsistent with those rights.  This kind of declaration 
would not impact on the validity of the law, but may require a formal 
response from Parliament.  Because the validity of the law is not directly 
affected by such a declaration, this 'remedy' has been described as 'a form 
of booby prize.'285   

The ACT Human Rights Act, the Victorian Charter and the UK Human 
Rights Act all give courts the power to declare that a law is inconsistent 
with protected rights.  The UK case of R v London North and East Region 
Mental Health Review Tribunal provides an example of such a declaration.  
In that case, the court held that section 73 of the Mental Health Act 1983 
(UK), which imposed a stringent burden on restricted mental health 
patients seeking discharge, could not be given an interpretation which was 
compatible with the right to liberty and security.286   

The Victorian Charter and the ACT Human Rights Act287 require an existing 
litigious dispute before a party can apply for a declaration of incompatibility.  
An alternative would be to allow any person to claim that a Commonwealth 
law is inconsistent with the Federal Charter, and to apply for a declaration 
to that effect, regardless of whether proceedings have already been 
commenced. 

(c) How would a Federal Charter impact on law-making? 

Under a constitutional model, a bill of rights is likely to have a substantial impact on 
law-making.  Because any law that violates a protected right is unconstitutional, 

                                                                                                                                                                 
www.hcourt.gov.au/speeches/kirbyj/kirbyj_30mar05.html. See also, in the New Zealand context, James Allan, Grant 
Huscroft and Nessa Lynch, 'The Citation of Overseas Authority in Rights Litigation in New Zealand: How Much Bark? How 
Much Bite?' (2007) 11(3) Otago Law Review. 
285 Megan Davis and George Williams, 'A Statutory Bill of Rights for Australia? Lessons Learned from the United Kingdom' 
(2002) 22 University of Queensland Law Journal 1, 10 citing Ian Leigh, 'The UK's HRA 1998: An Early Assessment' in Grant 
Huscroft and Paul Rishworth (eds) Litigating Rights: Perspectives from Domestic and International Law (2002) 324. 
286 R v London North and East Region Mental Health Review Tribunal [2001] 3 WLR 512.  As a result of the declaration, the 
Mental Health Act 1983 (Remedial) Order 2001 (UK) was made.  The Order amended sections 72(1) and 73(1) of the 
Mental Health Act 1983 (UK) to remove incompatibility with the right to liberty.  It came into force on 26 November 2001. 
287 In the ACT this will change from 1 January 2009 as, under the ACT Human Rights Act, a person will have a direct right to 
bring proceedings in the ACT Supreme Court, without the need to establish an existing litigious dispute: Human Rights 
Amendment Act 2008 (ACT),s 40C(2)(a) 
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Parliament has a powerful incentive to consider protected rights when passing 
laws, to ensure that those laws are not later struck down by the courts.   

Under a legislative model, laws that breach protected rights are not invalidated.  
Rather, law-makers are encouraged or required to take protected rights into 
account in the course of the law-making process.  The mechanisms employed in 
the legislative model include the following: 

(i) Legislation scrutiny committee 

The scrutiny of new and existing legislation for compatibility with protected 
rights is a preventive measure that can reduce the risk of legislation 
infringing human rights.  The UK's Joint Committee on Human Rights has 
been described as 'one notable way in which parliamentary accountability 
is being enhanced.'288  A Federal Charter could establish a similarly-
empowered independent parliamentary committee with the role of 
scrutinising legislation for compatibility with protected rights and reporting 
to Parliament on human rights matters.  The committee could be given the 
power to review all legislation – proposed or existing, primary or 
subordinate – of its own motion, in response to a report from an 
independent body such as the AHRC or following referral from either 
House of Parliament.  Such a scrutiny committee may also be able to 
receive submissions and report back to Parliament on its findings and 
recommendations. 

(ii) Statements of compatibility 

The Victorian Charter, ACT Human Rights Act and UK Human Rights Act 
require law-makers to issue a 'statement of compatibility' at the time a law 
is passed, indicating whether the law is consistent with protected rights.  If 
the law is not consistent with protected rights, the Victorian Charter and 
ACT Human Rights Act require the statement to include details of the 
nature and extent of the inconsistency.   

Requiring the member or Minister responsible for a Bill to provide a 
statement of compatibility increases transparency and accountability in 
law-making.  Even the most passionate critic of human rights law concedes 
that the provision in the Victorian Charter 'does seem to relate to the oft-
proclaimed goal of making the elected legislature think more about rights 
before enacting laws.'289  Although Australia's system of responsible 
government ostensibly means that parliamentarians are accountable to the 
electorate for their decision-making, in the absence of a requirement to 
make a public statement as to the likely impact a proposed law will have on 
human rights, rights can be inadvertently infringed.  For example: 

                                                      
288 Anthony Lester QC, 'Parliamentary Scrutiny of Legislation under the Human Rights Act 1998' (2002) 33 Victoria 
University of Wellington Law Review 1, 2. 
289 James Allan, 'The Victorian Charter of Human Rights and Responsibilities: Exegesis and Criticism' (2006) 30 Melbourne 
University Law Review 906, 920.  
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• In 1998 the Victorian Government amended the Education Act 
1958 (Vic) to provide for the automatic disqualification of any 
person convicted of a sexual offence at any time and regardless of 
the circumstances, from working as a teacher in a Victorian school, 
with no right of appeal.290  In at least one instance the law had a 
disproportionate and arguably unintended result.291  Had the 
Victorian Charter applied at the time the law was introduced, 
Parliament would have had to expressly consider the ramifications 
of the law before it was passed and the appeal right may have 
been incorporated from the outset.   

• The AHRC, in its Social Justice Report 2007292 found that the 
Northern Territory 'Emergency Response' intervention raised a 
number of human rights concerns.  These included (among other 
things) the removal of: 

• merits review of decision making; 

• access to just terms compensation; 

• protections under the Racial Discrimination Act; and 

• the need to obtain consent for management or control of 
Indigenous property.293 

The identification by the AHRC of these issues may inform the 
ongoing operation of the intervention.  However, had a Federal 
Charter been in place when the intervention legislation was 
introduced, such concerns may have been identified, debated and 
addressed prior to implementation. 

However, as Allan points out, the 'live issue' with statements of 
compatibility is whether they will be: 

[M]ade on the basis of parliamentarians' own considered views … and to 
what extent they will simply collapse into a statement of how judges … 
have treated these rights or are thought likely to treat them.294 

To address this concern, the relevant provision in a Federal Charter could 
require that statements of compatibility provide reasons.  It is worth noting 
that the convention in New Zealand is to publish legal advice obtained in 

                                                      
290 Education (Teachers) Act 1998 (Vic).  This provision was carried over into the Education and Training Reform Act 2006 
(Vic). 
291 Farrah Tomazin, 'A teacher rebuilds the sum of his life from zero', The Age, 20 September 2008, available at 
www.theage.com.au/national/a-teacher-rebuilds-the-sum-of-his-life-from-zero-20080919-4k8h.html.  See also Paul Austin, 
‘Steve Bracks: A Man of his Word?’, The Age (Melbourne), 12 May 2005, available at  
www.theage.com.au/news/Opinion/Steve-Bracks-a-man-of-his-word/2005/05/11/1115585025847.html  
292 www.hreoc.gov.au/social_justice/sj_report/sjreport07/index.html 
293 Ibid, 290–3. 
294 Allan, above n 289. 
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connection with the compatibility of proposed legislation with the NZ Bill of 
Rights. 

(iii) Declarations of incompatibility 

The Victorian Charter, ACT Human Rights Act and UK Human Rights Act 
empower the courts to declare that laws cannot be given an interpretation 
that is consistent with protected rights.  This does not affect the validity of 
the law.  However, the Federal Charter may require Parliament to respond 
formally to such declarations.  For example, section 33 of the ACT Human 
Rights Act requires that, within six sitting days of receiving a declaration of 
incompatibility, the Attorney-General must present a copy of the 
declaration to the Legislative Assembly.  Within six months after that, the 
Attorney-General must prepare a written response and present it to the 
Legislative Assembly.   

The declaration of incompatibility is the central element in the 'dialogical' 
human rights model.  That is to say that, unlike under a constitutional 
system, where courts can invalidate legislation that is incompatible with 
protected rights, the issuing of a declaration of incompatibility will result in 
reconsideration of the legislation by Parliament.  In July 2006, at the time of 
the DCA Review,295 all declarations issued under the UK Human Rights 
Act resulted in the incompatibility being remedied.  It has been suggested 
that such a pattern arises because politicians will always defer to judicial 
statements of incompatibility and that the exchange between Parliament 
and the courts cannot therefore be said to be a true 'dialogue.'296  
However, two points should be noted in this respect: 

• Whether Parliament will 'stand up' to the courts is a matter of 
political will.  Parliamentarians are ultimately responsible to the 
electorate, and if the ruling party perceives that the electorate is 
more concerned about the consistency of the relevant law with 
human rights law, it will amend the law accordingly.  If it perceives 
either that the electorate is supportive of the law as is, or if the 
government is convinced that, notwithstanding public opinion, it is 
in the national interest that the law remain unamended, the law is 
likely to stand.  

• As at July 2006, five declarations of incompatibility under the UK 
Human Rights Act had been overturned on appeal.297  This may 
indicate that 'dialogue' does in fact take place, albeit not in the form 
of robust responses in Parliament to the courts' declarations. 

                                                      
295 UK Department for Constitutional Affairs, above n 16. 
296 James Allan, above n 289, 912–6. 
297 UK Department for Constitutional Affairs, above n 16. 
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(iv) Override clause 

The impact of a Federal Charter on law-making may be curtailed by a 
provision allowing legislators to declare that the Federal Charter does not 
have any application to a particular law (or part of a law).  For example, 
under the Victorian Charter, Parliament may declare that an Act (or a part 
of an Act) has effect, notwithstanding any incompatibility with protected 
rights.298   

An override clause is likely to be a last resort and rarely invoked because it 
may be politically unpalatable for a government to publicly state that it is 
proceeding with a new law despite being aware of the law's incompatibility 
with human rights.  However, such an override provision is arguably 
redundant where the Federal Charter is not constitutionally entrenched and 
where the Federal Charter empowers Parliament to enact laws limiting 
human rights where those limitations are ‘demonstrably justified in a free 
and democratic society’ (for further information on permissible limitations, 
see Section 4 of Part C above). 

(d) How would a Federal Charter respond to change? 

Because it can only be amended in the manner specified in the constitution, a 
constitutional bills of rights is resistant to change.  This has been a source of 
criticism of the US Bill of Rights.  Section 128 of the Australian Constitution 
provides that the Constitution can only be amended by referendum, after the 
amendment is passed by both Houses of Parliament.  The limited success of 
referenda in Australia suggests that a constitutional bill of rights (assuming a 
referendum introducing a bill of rights was to succeed) would be similarly resistant 
to change. 

By contrast, a legislative model would allow Parliament to respond to social and 
political changes through the passage of ordinary amending legislation - 
responsibility for responding to change would rest with members of Parliament.  
However, human rights protections will also change with the evolving interpretation 
of a human rights law and the associated principles of law, even if the text of the 
underlying legal instrument (whether constitutional or legislative) is unchanged. 

3. Models from other jurisdictions 

Set out below are overviews of the models adopted by: 

• the Australian Capital Territory; 

• Victoria; 

• the UK; 

• New Zealand; 

                                                      
298 Victorian Charter, section 31(1). 
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• Canada; 

• South Africa; and 

• the US. 

3.1 Australian Capital Territory 

Human Rights Act 2004 (ACT) 

Background 

The ACT Human Rights Consultative Committee was created in 2002, fulfilling an election promise 
made by the Labor Party (then in Opposition) in 2001.  After substantial consultation (including a 
deliberative poll), the Committee released its report in 2003, recommending the enactment of a 
legislative human rights instrument.  The ACT Human Rights Act came into force on 1 July 2004.  It 
was Australia's first dedicated human rights law.   

Purpose of the ACT Human Rights Act 

The Preamble of the ACT Human Rights Act gives an insight into the reasons for its enactment: 

1   Human rights are necessary for individuals to live lives of dignity and value. 

2   Respecting, protecting and promoting the rights of individuals improves the welfare of 
the whole community. 

3   Human rights are set out in this Act so that individuals know what their rights are. 

4   Setting out these human rights also makes it easier for them to be taken into 
consideration in the development and interpretation of legislation. 

5   This Act encourages individuals to see themselves, and each other, as the holders of 
rights, and as responsible for upholding the human rights of others.299 

The ACT Human Rights Act was introduced 'to recognise fundamental civil and political rights in 
Territory law.'  Specifically, its purpose is to ensure that: 

• as much as possible, laws are interpreted in a way that is consistent with protected rights; 

• human rights are taken into account in the development of laws; and 

• there is more 'transparency about the consideration of human rights in parliamentary 
procedures.'300 

                                                      
299 Clauses 6 and 7 of the Preamble have been omitted from this excerpt.   
300 Explanatory Statement, Human Rights Bill 2003 (ACT) 2. 
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What rights does the ACT Human Rights Act protect?  

The ACT Human Rights Act protects only civil and political rights - it does not expressly guarantee 
economic, social or cultural rights.  The rights that it protects are mainly drawn from the ICCPR,301 
and include (among other rights): 

• the right to life (which applies only from the time of birth);302 

• the right to freedom of movement;303 and 

• the right to freedom of expression.304 

The ACT Human Rights Consultative Committee recommended that the ACT Human Rights Act 
expressly protect economic, social and cultural rights, as well as civil and political rights.  However, 
this recommendation was not followed.   

The Attorney-General was required to review the ACT Human Rights Act's first year of operation, 
and report to the Legislative Assembly (section 43(1)).  Among other things, this Twelve-Month 
Review was required to consider 'whether, taking into consideration the first year of operation of this 
Act, rights under the ICESCR should be included in [the ACT Human Rights Act] as human 
rights.'305 

The Twelve-Month Review recommended that: 

The [ACT] Government should explore support for the direct enforceability of specific 
rights, such as the rights to health, education and housing, but should not amend the [ACT 
Human Rights Act] to include economic, social and cultural rights.306 

It further recommended that: 

The [ACT] Government should revisit the question of economic, social and cultural rights 
as part of the five-year review under the [ACT Human Rights Act].307 

Therefore, the possible amendment of the ACT Human Rights Act to expressly protect economic, 
social and cultural rights remains on the agenda.   

Can the protected rights be limited? 

Protected rights 'may be subject only to reasonable limits set by Territory laws that can be 
demonstrably justified in a free and democratic society.'  The Act provides a non-exhaustive list of 
relevant factors (section 28). 

Certain rights are also subject to specific limitations.  For example, under section 19(2), '[a]n 
accused person must be segregated from convicted people, except in exceptional circumstances' 

                                                      
301 Explanatory Statement, Human Rights Bill 2003 (ACT) 3; see also Schedule 1 of the ACT Human Rights Act.   
302 ACT Human Rights Act, s 9. 
303 ACT Human Rights Act, s 13. 
304 ACT Human Rights Act, s 16.   
305 ACT Human Rights Act, s 43(2)(a).   
306 Department of Justice and Community Safety, above n 11, Recommendation 10. 
307 Ibid, Recommendation 11. 
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(emphasis added). 

Is the ACT Human Rights Act constitutionally entrenched or is it an ordinary act of Parliament? 

The ACT Human Rights Act is not constitutionally entrenched - it is an ordinary piece of legislation. 

How does the ACT Human Rights Act impact on law-making? 

For each Bill to be presented to the Legislative Assembly by a Minister, the Attorney-General must 
prepare a Statement of Compatibility (to be presented with the Bill).  The statement must indicate 
whether the Bill is consistent with protected rights.  If the statement indicates that the Bill is not 
consistent with protected rights, it must specify how it is not consistent (section 37).   

The 'relevant standing committee' is required to report to the Legislative Assembly on issues 
relating to protected rights that arise from bills placed before the Assembly (section 38(1)).   

How does the instrument bind and impact on government and public authorities? 

At the moment, the ACT Human Rights Act does not contain any provisions about its application to 
public bodies.  However, as of 1 January 2009, the Act will contain a new Part 5A; 'obligations of 
public authorities.'308   

The forthcoming provisions are summarised below. 

• Public authorities will be prohibited from acting in a way that is inconsistent with protected 
rights.  Public authorities will also be required to give proper consideration to relevant 
protected rights in making decisions.309   

• A person will be able to bring legal proceedings against a public authority, claiming that the 
authority has breached its obligations under the ACT Human Rights Act and that the person 
is (or would be) a victim of that violation.  The Supreme Court will be empowered to grant 
any remedy except damages. 

• The definition of public authority will include administrative units, Territory authorities, 
Territory instrumentalities, ministers, police officers ('when exercising a function under a 
Territory law') and public employees (ie, core public authorities).   

• The definition of public authority will also include functional public authorities.  That is, any 
body '…whose functions are or include functions of a public nature, when it is exercising 
those functions for the Territory or a public authority (whether under contract or otherwise).'  

• The Act will provide a non-exhaustive list of factors to take into account in determining 
whether a function is of a public nature.  Further, the Act will specify that the following 
functions are of a public nature: 

                                                      
308 The Human Rights Amendment Act 2008 (ACT) made changes to the ACT Human Rights Act.  Some of these changes 
have already been incorporated into the Act.  However, the provisions relating to public authorities will not take effect until 1 
January 2009.   
309 Subject to an exception if the public authority could not have made a different decision because of a statute or other law: 
ACT Human Rights Act, s 40B. 
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(a) the operation of detention places and correctional centres; 

(b) the provision of any of the following services: 

(i) gas, electricity and water supply; 

(ii) emergency services; 

(iii) public health services; 

(iv) public education; 

(v) public transport; 

(vi) public housing. 

• The Act will also contain a unique provision that allows private bodies (including 
companies) that would otherwise fall outside the definition of public authority to elect to 
assume the obligations imposed on public authorities by the Act.   

• The Act will expressly exclude the ACT Legislative Assembly and courts from the definition 
of 'public authority' (except when those bodies are 'acting in an administrative capacity').310 

What is the role of courts? 

Courts must interpret Territory laws in a way that is compatible with the civil and political rights 
contained in section 3 of the ACT Human Rights Act as much as it is possible to do so consistently 
with the purpose of the legislation (section 30). 

When interpreting a protected right, courts may consider international law and comparative 
jurisprudence that is relevant to that right (section 31(1)).   

The Supreme Court may declare that a Territory law is not consistent with a protected right (section 
32(2)).  A declaration of incompatibility does not affect the validity of the law in question (section 
32(3)).   

Within six sitting days after receiving a declaration of incompatibility, the Attorney-General must 
present a copy to the Legislative Assembly.  Within six months after that, the Attorney-General 
must prepare a written response and present it to the Legislative Assembly (section 33). 

How has the instrument been received and what has its impact been to date? 

Despite concerns that the ACT Human Rights Act would be a 'lawyer's picnic', the Twelve-Month 
Review found that there was no flood of litigation.311  

The Review found that the executive government had been 'most affected' by the ACT Human 
Rights Act, with the ACT's Human Rights Commissioner stating that '[t]he biggest impact of the Act 
has been in influencing the formulation of government policy and new legislation.'312 

                                                                                                                                                                 

(a)  the law expressly requires the act to be done or decision made in a particular way and that way is inconsistent 
with a [protected] right; or 

(b)  the law cannot be interpreted in a way that is consistent with a [protected] right.' 
310 See Human Rights Amendment Act 2008 (ACT) s 7.   
311  ACT Department of Justice and Community Safety, above n 11. 
312 Ibid, 13.   
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In a separate review of the first year of its operation, Gabrielle McKinnon of the Australian National 
University concluded that the Act had 'not had a divisive or costly impact on the Territory in its first 
year of operation.'  She said that 'this is in part due to the deliberately limited nature of the Act, 
which does not give judges power to invalidate legislation, nor citizens a new platform for asserting 
legal rights against government.'313   

The ACT's Attorney-General must review the operation of the Human Rights Act again and report to 
the Legislative Assembly by 2009 (section 44). 

  

3.2 Victoria 

Charter of Human Rights and Responsibilities Act 2006 (Vic) 

Background 

A Human Rights Consultation Committee was appointed by the Victorian Government in 2005.  After 
six months of community consultation, the Committee released a report recommending the introduction 
of a legislative human rights instrument.   

The bulk of the Victorian Charter came into effect on 1 January 2007, but provisions relating to the 
interpretation of laws and duties of public authorities did not come into force until 1 January 2008. 

Purpose of the Victorian Charter 

In the second reading speech for the Charter of Human Rights and Responsibilities Bill 2006 (Vic), 
Robert Hulls (then Attorney-General) said that: 

This bill further strengthens our democratic institutions and the protections that currently exist 
for those human rights that have a strong measure of acceptance in the community - civil and 
political rights.  We must always remember that the principles and values which underlie our 
democratic and civic institutions are both precious and fragile.  

The bill will benefit all Victorians by recording in one place the basic civil and political rights we 
all hold and expect government to observe.314 

He also said that: 

The bill will be a powerful tool in assessing whether human rights protection in Victoria 
reaches minimum standards.  The bill will promote better government, by requiring 
government laws, policies and decisions to take into account civil and political rights.  The 
charter will make sure that there is proper debate about whether proposed measures strike the 
right balance between the rights of Victorians and what limits can be justified in a free and 
democratic society.  

                                                      
313 Gabrielle McKinnon, 'The ACT Human Rights Act 2004 – The First Year' (Paper presented at the conference Assessing 
the First Year of the ACT Human Rights Act, Canberra, 29 June 2005), available at: 
http://acthra.anu.edu.au/articles/Gabrielle_McKinnon.pdf.  
314 Victoria, Parliamentary Debates, Legislative Assembly, 4 May 2006, 1290 (Robert Hulls).   
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The bill will also be a powerful symbolic and educative tool for future generations and new 
arrivals in Victoria. 

This will help us become a more tolerant society, one which respects diversity and the basic 
dignity of all.315  

What rights does the Victorian Charter protect? 

As flagged in the excerpt from the second reading speech above, the Victorian Charter protects a 
range of civil and political rights (Charter rights).  Accordingly, the ICCPR was 'the starting point for 
the rights set out in the [Victorian Charter].'316  However, some ICCPR rights were adapted, while 
others were omitted (either in part or in whole).317  The right to life is an example of a right modified to 
suit the Victorian context: 

The right to life is a key civil and political right and is protected by the [Victorian Charter].  As 
the provision is not intended to affect abortion laws, a clause is included to put beyond doubt 
that nothing in the charter affects the law in relation to abortion or the related offence of child 
destruction.  The government is mindful of the range of strong community views on this issue 
and has never intended the charter, which is aimed at enshrining the generally accepted core 
civil and political rights, to be used as a vehicle to attempt to change the law in relation to 
abortion.318 

A notable omission from the Victorian Charter was the right to self-determination.  George Williams 
(who chaired the Human Rights Consultation Committee) provides this explanation: 

Like the issue of abortion, [the issue of whether to include a right to self-determination in the 
Victorian Charter] attracted strong views both for and against.  Many indigenous people spoke 
powerfully in favour of the need to recognise self-determination because they felt it might 
assist with longstanding and unresolved governance issues.  Others in the community 
opposed such a provision, perhaps exactly for this reason.  The Consultation Committee took 
the view that a self-determination right should not be included because, not only did it lack 
clear community support, its application was also uncertain.  This also reflected a view that 
while issues of indigenous self-governance were pressing and important, these cannot be 
adequately resolved through a human rights instrument like the Victorian Charter of Rights, 
but required a broader constitutional settlement through a treaty or other instrument.319 

                                                      
315 Victoria, Parliamentary Debates, Legislative Assembly, 4 May 2006, 1290 (Robert Hulls).   
316 Victoria, Parliamentary Debates, Legislative Assembly, 4 May 2006, 1291 (Robert Hulls).   
317 '[T]here are some ICCPR rights which have been modified by the bill to ensure consistency with existing Victorian laws.  
In some instances, a right or part of a right contained in the covenant has been omitted from the charter.  Where there is a 
lack of consensus within Australia and internationally on what a right comprises, or where rights cover matters of 
Commonwealth jurisdiction and are consequently inappropriate in State legislation, the rights have not been included in this 
bill.'  Victoria, Parliamentary Debates, Legislative Assembly, 4 May 2006, 1291 (Robert Hulls).   
318 Victoria, Parliamentary Debates, Legislative Assembly, 4 May 2006, 1292 (Robert Hulls).   
319 George Williams, 'The Victorian Charter of Human Rights and Responsibilities: Origins and Scope' [2006] Melbourne 
University Law Review 880, 896, footnotes omitted.   
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Although the Victorian Charter does not guarantee the right to self-determination, section 19 protects 
cultural rights, including the distinct cultural rights of Indigenous people.   

Under section 44 of the Victorian Charter, the Attorney-General 'must cause' a review of the first four 
years of its operation.  Among other things, the review must consider whether the Victorian Charter 
should be amended to include:  

• economic, social and cultural rights protected under the ICESCR; and  

• a right to self-determination.   

Can Charter rights be limited? 

Charter rights 'may be subject to such reasonable limits as can be demonstrably justified in a free and 
democratic society, based on human dignity, equality and freedom and taking into account all relevant 
factors' (section 7(2)).  The Victorian Charter provides a non-exhaustive list of relevant factors.   

Certain rights are also subject to specific limitations.  For example section 19(3) provides that: 

Special duties and responsibilities are attached to the right of freedom of expression and the 
right may be subject to lawful restrictions reasonably necessary — 

(a) to respect the rights and reputation of other persons; or 

(b) for the protection of national security, public order, public health or public morality. 

Is the Victorian Charter constitutionally entrenched or an ordinary Act of Parliament? 

The Victorian Charter is not constitutionally entrenched - it is an ordinary piece of legislation. 
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How does the Victorian Charter impact on law-making? 

The Victorian Charter applies to Parliament, to the extent that it has functions (including powers, 
authorities and duties)320 under specified parts of the Victorian Charter (section 6(2)(a)).  The relevant 
functions of Parliament are summarised below. 

• Before the second reading speech for a Bill, a Statement of Compatibility must be laid before 
the relevant House of Parliament (section 28(2)).  The statement must specify whether the Bill 
is compatible with Charter rights.  If the statement indicates that the Bill is compatible, the 
statement must specify how.  If the statement indicates that any portion of the Bill is not 
compatible with Charter rights, it must state 'the nature and extent of the incompatibility' 
(section 28(3)). 

• The Scrutiny of Acts and Regulations Committee must report to Parliament about whether new 
Bills are compatible with Charter rights (section 30). 

• Parliament may declare that an Act (or a part of an Act) has effect, notwithstanding any 
incompatibility with Charter rights (section 31(1)).  If such an override declaration is made, the 
Victorian Charter does not apply to the law (to the extent of the declaration) (section 31(6)).   

                                                      
320 Section 3(2) of the Victorian Charter provides: 

(2) In this Charter— 

(a)  a reference to a function includes a reference to a power, authority and duty; and 

(b)  a reference to the exercise of a function includes, where the function is a duty, a reference to the 
performance of the duty. 
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How does the instrument bind and impact on government and public authorities? 

The Victorian Charter 'binds the Crown in right of Victoria and, so far as the legislative power of the 
Parliament permits, the Crown in all its other capacities' (section 6(4)).  

The Victorian Charter applies to public authorities, to the extent that they have functions (including 
powers, authorities and duties)321 under specified parts of the Victorian Charter (section 6(2)(c)).  The 
provisions of the Victorian Charter relating to public authorities are summarised below.   

• Public authorities must act in a way that is compatible with Charter rights.  Further, in making 
decisions, public authorities must give proper consideration to relevant Charter rights (section 
38(1)).322   

• The Victorian Charter contains a complicated remedies provision.  Importantly, the Victorian 
Charter does not create a 'freestanding' right to a remedy.  However, if a person is otherwise 
entitled to seek a remedy on the basis that a public authority's act or decision was unlawful, 
then the person can also seek that remedy for breach of the Victorian Charter (section 39(1)).  
Section 39(3) emphasises that a court cannot award damages for breach of the Victorian 
Charter.   

• The definition of 'public authority' includes public officials, statutory bodies that have functions 
of a public nature, local councils, the Victorian Police, Ministers, and parliamentary committee 
members (when the Committee is acting in an administrative capacity).323 

• The definition also extends to functional public authorities (ie, an entity whose functions are or 
include functions of a public nature, when it is exercising those functions on behalf of the State 
or a public authority (whether under contract or otherwise) (section 4(1)(c)).  Section 4(2) 
provides a non-exhaustive list of factors to be taken into account in determining whether a 
function is of a public nature.324   

• Parliament and people 'exercising functions in connection with proceedings in Parliament' are 
expressly excluded from the definition of public authority (section 4(1)(i)).  Courts and tribunals 
are also expressly excluded, except when they are acting in an administrative capacity 
(section 4(1)(j)).   

• Finally, regulations can declare that a body is or is not a public authority for the purposes of the 
Victorian Charter (section 4(1)(h) and (k)).   

                                                      
321 Victorian Charter, s 3(2). 
322 Note that '[s]ubsection (1) does not apply if, as a result of a statutory provision or a provision made by or under an Act of 
the Commonwealth or otherwise under law, the public authority could not reasonably have acted differently or made a 
different decision' (section 38(2)).  In addition, section 38(1) does not apply to acts or decisions that are private in nature 
(section 38(3)).  Finally, section 38(4) creates a specific carve-out for religious bodies: '[s]ubsection (1) does not require a 
public authority to act in a way, or make a decision, that has the effect of impeding or preventing a religious body (including 
itself in the case of a public authority that is a religious body) from acting in conformity with the religious doctrines, beliefs or 
principles in accordance with which the religious body operates.'  Section 38(5) provides a definition of 'religious body.'   
323 Victorian Charter, ss 4(1)(a),(b), (d)–(g). 
324 Note that section 4(3)(b) emphasises that 'the fact that one or more of the factors set out in subsection (2) are present in 
relation to a function does not necessarily result in the function being of a public nature.'  In particular, '…the fact that an 
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What is the role of courts? 

As with Parliament and public authorities, the Victorian Charter applies to courts and tribunals to the 
extent that they have functions (including powers, authorities and duties)325 under specified parts of the 
Victorian Charter (section 6(2)(b)).  Some of these functions are fairly straightforward: 

• Courts must interpret legislation in a way that is compatible with Charter rights as much as it is 
possible to do so consistently with the purpose of the legislation (section 32(1)). 

• When interpreting legislation, courts may consider international law and comparative 
jurisprudence that is relevant to a Charter right (section 32(2)).   

• The Supreme Court may make a declaration of inconsistent interpretation (subject to any 
override declaration – see below).  This is a declaration 'that a statutory provision cannot be 
interpreted consistently with a [Charter] right' (section 36(2)).  Such a declaration does not 
affect the validity of the law in question (section 36(5)).326 

The Victorian Charter also applies to courts and tribunals 'to the extent that they have functions under 
Part 2' of the Charter (section 6(2)(b)), which 'sets out the human rights that Parliament specifically 
seeks to protect and promote' (section 7(1)).  It is unclear exactly what is meant by the reference to the 
functions of courts and tribunals under Part 2.  Carolyn Evans and Simon Evans suggest two 
'plausible' interpretations: 

First, that courts and tribunals have the power to enforce directly any [Charter rights] that 
relate to court or tribunal proceedings.  Second, that courts and tribunals have the power to 
enforce directly any of the [Charter rights] that are explicitly and exclusively addressed to the 
courts and tribunals.327 

Evans and Evans indicate that Victorian courts are likely to favour the first approach.328   

Finally, the Victorian Charter also applies to courts and tribunals as public authorities (ie, when they 
are acting in an administrative capacity).   

                                                                                                                                                                 
entity is publicly funded to perform a function does not necessarily mean that it is exercising that function on behalf of the 
State or a public authority' (section 4(5)).   
325 Victorian Charter, s 3(2). 
326 Within six months of receiving an override declaration, the relevant Minister must prepare a written response, and the 
declaration and the response must be laid before both Houses of Parliament and published in the Government Gazette 
(section 37). 
327 Carolyn Evans and Simon Evans, Australian Bills of Rights: The Law of the Victorian Charter and the ACT Human Rights 
Act (2006) 12–13.   
328 Ibid, 14.   
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How has the instrument been received and what has its impact been to date? 

Each year, the Victorian Equal Opportunity and Human Rights Commission (VEOHRC) must provide 
the Victorian Attorney-General with a report that addresses, among other things, the operation of the 
Victorian Charter (section 41(a)(i)).   

The scope of the VEOHRC's 2007 Report was limited by the fact that the Victorian Charter had only 
recently been enacted (and some of its key provisions had yet to come into force).329  Nevertheless, 
the VEOHRC provided some early indications about the impact of the Victorian Charter.   

In terms of promoting a human rights dialogue within the community, the VEOHRC observed that: 

There continues to be strong community interest in human rights and significant public support 
for the Charter and for the development of a culture of human rights in Victoria.330 

On the other hand, the VEOHRC commented that: 

The absence of an individual complaints mechanism within the Charter makes it challenging to 
explain the Charter’s provisions and to convince people that it can be effective in promoting 
and protecting human rights.331 

In reflecting on the Victorian Charter's impact on the law-making process, the VEOHRC stated that: 

…the initial impact of the Charter is significant: it has already comprehensively expanded the 
parameters of public policy analysis to include the transparent assessment of new laws 
against a human rights framework.  This is a substantial achievement.332 

Phillip Lynch (the Director and Principal Solicitor of the HRLRC) made the following observations 18 
months after the Victorian Charter's enactment: 

1.  The Victorian Charter has not unleashed a flood of litigation. 

2.  Courts have shown that they are skilful at distinguishing between cases where the Victorian 
Charter properly applies and those where it does not.  

3.  The Victorian Charter is improving government accountability and transparency. 

4.  The Victorian Charter provides a useful framework for improving the provision of 
government and quasi-government services.   

5.  Advocates are using the Victorian Charter to promote human dignity and tackle 
disadvantage.333 

The Victorian Charter will be formally reviewed after four years in operation, and again after eight years 
(sections 44 and 48). 

                                                      
329 'Recognising that 2007 would be a period of capacity building and preparation, the Commission focused on collating 
information about the strategies being pursued across government in anticipation of the Charter’s full operation, together 
with an assessment of the effectiveness of these strategies.'  Victorian Equal Opportunity and Human Rights Commission, 
The 2007 Report on the Operation of the Charter of Human Rights and Responsibilities: First Steps Forward (2008) 6.   
330 Victorian Equal Opportunity and Human Rights Commission, The 2007 Report on the Operation of the Charter of Human 
Rights and Responsibilities: First Steps Forward (2008) 40.   
331 Ibid.   
332 Ibid, 42.   
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3.3 United Kingdom 

Human Rights Act 1998 (UK) 

Background 

The United Kingdom ratified the European Convention on Human Rights (which is based on the 
UDHR) in 1951 (European Convention).  From 1966, individuals in the United Kingdom could 
seek remedies for violations of the European Convention before the European Court of Human 
Rights in Strasbourg (ECHR).334  That right still exists.   

Purpose of the UK Human Rights Act 

The UK Human Rights Act was introduced to 'bring rights home', by making European Convention 
rights335 part of domestic UK law.  In October 1997, when the Act was not yet law, a Government 
White Paper was released that explained, among other things, the reason for incorporating 
European Convention rights into British law: 

The effect of non-incorporation on the British people is a very practical one.  The rights, 
originally developed with major help from the United Kingdom Government, are no longer 
actually seen as British rights.  And enforcing them takes too long and costs too much.  It 
takes on average five years to get an action into the European Court of Human Rights 
once all domestic remedies have been exhausted; and it costs an average of £30,000.  
Bringing these rights home will mean that the British people will be able to argue for their 
rights in the British courts - without this inordinate delay and cost. It will also mean that the 
rights will be brought much more fully into the jurisprudence of the courts throughout the 
United Kingdom, and their interpretation will thus be far more subtly and powerfully woven 
into our law. And there will be another distinct benefit.  British judges will be enabled to 
make a distinctively British contribution to the development of the jurisprudence of human 
rights in Europe.336 

                                                                                                                                                                 
333 Phillip Lynch, Victorian Charter on the Right Path - An Assessment of the First 18 Months, Human Rights Law Resource 
Centre www.hrlrc.org.au/html/s02_article/article_view.asp?id=332&nav_top_id=-1&nav_cat_id=- at 5 November 2008. 
334 'Anyone within the United Kingdom jurisdiction who is aggrieved by an action of the executive or by the effect of the 
existing law and who believes it is contrary to the European Convention can submit a petition to the European Commission 
of Human Rights.  The Commission will first consider whether the petition is admissible.  One of the conditions of 
admissibility is that the applicant must have gone through all the steps available to him or her at home for challenging the 
decision which he or she is complaining about. If the Commission decides that a complaint is admissible, and if a friendly 
settlement cannot be secured, it will send a confidential report to the Committee of Ministers of the Council of Europe, 
stating its opinion on whether there has been a violation.  The matter may end there, with a decision by the Committee 
(which in practice always adopts the opinion of the Commission), or the case may be referred on to the European Court of 
Human Rights for consideration.  If the Court finds that there has been a violation it may itself "afford just satisfaction" to the 
injured party by an award of damages or an award of costs and expenses.  The court may also find that a formal finding of a 
violation is sufficient. There is no appeal from the Court.'  United Kingdom Government White Paper, Rights Brought Home: 
The Human Rights Bill (October 2007) section 1.9, footnote omitted.   
335 Articles 2 to 12 and 14 of the European Convention, Articles 1 to 3 of the First Protocol, and Articles 1 and 2 of the Sixth 
Protocol, as read with Articles 16 to 18 of the Convention (UK Human Rights Act, s 1).   
336 United Kingdom Government White Paper, Rights Brought Home: The Human Rights Bill (October 2007) section 1.14. 
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What rights does the UK Human Rights Act protect? 

The UK Human Rights Act protects the rights contained in:  

(a) Articles 2 to 12 and 14 of the European Convention,  

(b) Articles 1 to 3 of the First Protocol, and  

(c) Articles 1 and 2 of the Sixth Protocol,  

as read with Articles 16 to 18 of the European Convention.337 

The European Convention rights are predominantly civil and political rights, such as: 

• the right to liberty and security of person (Article 5); 

• the right to a fair trial (Article 6); and 

• the right to freedom of thought, conscience and religion (Article 9). 

However, Article 2 of the First Protocol to the European Convention guarantees the right to 
education.338 

Can the protected rights be limited? 

The UK Human Rights Act does not contain a general limitation provision.  However, specific 
limitation provisions are built into many European Convention rights.  For example, under Article 
9(2): 

[f]reedom to manifest one’s religion or beliefs shall be subject only to such limitations as 
are prescribed by law and are necessary in a democratic society in the interests of public 
safety, for the protection of public order, health or morals, or for the protection of the rights 
and freedoms of others. 

Article 18 of the European Convention provides that '[t]he restrictions permitted under this 
Convention to the said rights and freedoms shall not be applied for any purpose other than those 
for which they have been prescribed.' 

Is the UK Human Rights Act constitutionally entrenched or an ordinary Act of Parliament? 

The UK Human Rights Act is an ordinary piece of legislation. 

                                                      
337  UK Human Rights Act, s 1.   
338 'No person shall be denied the right to education.  In the exercise of any functions which it assumes in relation to 
education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity 
with their own religious and philosophical convictions.' 
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How does the UK Human Rights Act impact on law-making? 

Before the second reading of each bill, the Minister in charge of the bill must make a statement 
about its compatibility with European Convention rights (section 19(1)).  Statements of compatibility 
must be published (section 19(2)).   

The Joint Committee on Human Rights (a parliamentary committee with members from both the 
House of Commons and the House of Lords) undertakes 'the task of considering and reporting on 
matters relating to human rights in the United Kingdom (but excluding consideration of individual 
cases).'339 

How does the UK Human Rights Act bind and impact on government and public authorities? 

Under section 6(1) of the UK Human Rights Act, '[i]t is unlawful for a public authority to act in a way 
which is incompatible with a European Convention right.'340   

'Public authority' is defined to include courts and tribunals, as well as 'any person certain of whose 
functions are of a public nature.'  Parliament is expressly excluded from the definition of public 
authority, as are people exercising functions relating to proceedings in Parliament (section 6(3)). 

The UK Human Rights Act does not provide guidance about what constitutes a function of a public 
nature.  However, it does specify that, if the act in question is private, a person will not be caught 
within the definition of public authority on the basis that certain of their functions are public (section 
6(5)).  The Government White Paper provides guidance about the intended meaning of public 
authority: 

The definition of what constitutes a public authority is in wide terms.  Examples of persons 
or organisations whose acts or omissions it is intended should be able to be challenged 
include central government (including executive agencies); local government; the police; 
immigration officers; prisons; courts and tribunals themselves; and, to the extent that they 
are exercising public functions, companies responsible for areas of activity which were 
previously within the public sector, such as the privatised utilities.341 

Where a public authority acts (or proposes to act) in a way that violates a European Convention 
right, a person who is or would be a victim of that violation may bring proceedings against the 
public authority (section 7).   

Where a court finds that a public authority has acted (or proposes to act) in a way that is (or would 
be) incompatible with a European Convention right, the court or tribunal has the power to '…grant 
such relief or remedy, or make such order, within its powers as it considers just and appropriate' 
(section 8(1)).  The UK Human Rights Act contains specific provisions about the award of 
damages.342   

                                                      
339 UK Department for Constitutional Affairs, above n 16, 21. 
340 However, under section 6(2):  

'Subsection (1) does not apply to an act if—  

(a)  as the result of one or more provisions of primary legislation, the authority could not have acted differently; or  

(b)  in the case of one or more provisions of, or made under, primary legislation which cannot be read or given 
effect in a way which is compatible with the Convention rights, the authority was acting so as to give effect to 
or enforce those provisions.' 
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What is the role of courts? 

As far as possible, courts must read and give effect to primary and subordinate legislation in a way 
that is compatible with European Convention rights (section 3).343 

When deciding an issue relating to a European Convention right, courts and tribunals are required 
to consider, among other things, any relevant jurisprudence from the ECHR (section 2(1)(a)).   

Certain courts may declare that a provision of primary or subordinate legislation is incompatible 
with a European Convention right (section 4).  A declaration of incompatibility does not affect the 
validity of the provision in question (section 4(6)).   

How has the instrument been received and what has its impact been to date? 

In July 2006, the UK Department for Constitutional Affairs published a Review of the 
Implementation of the Human Rights Act.  Among other things, the DCA Review concluded that: 

• 'Decisions of the UK courts under the Human Rights Act have had no significant impact on 
criminal law, or on the Government’s ability to fight crime.' 

• 'The Human Rights Act has not significantly altered the constitutional balance between 
Parliament, the Executive and the Judiciary.' 

• 'The Human Rights Act has had a significant, but beneficial, effect upon the development of 
policy by central Government.' 

• 'Formal procedures for ensuring compatibility, together with outside scrutiny by the 
Parliamentary Joint Committee on Human Rights, had improved transparency and 
Parliamentary accountability.' 

• 'The Human Rights Act leads to better policy outcomes, by ensuring that the needs of all 
members of the UK’s increasingly diverse population are appropriately considered. It 
promotes greater personalisation and therefore better public services.'344 

 
 

                                                                                                                                                                 

Note also section 6(6), which provides that: 

“An act” includes a failure to act but does not include a failure to—  

(a) introduce in, or lay before, Parliament a proposal for legislation; or  

(b) make any primary legislation or remedial order. 
341 United Kingdom Government White Paper, Rights Brought Home: The Human Rights Bill (October 2007) section 2.2. 
342 UK Human Rights Act, s 8(2)–(5).   
343 Previously, '[t]he judiciary could only employ Convention rights where legislation was ambiguous, in that case to give 
effect to the presumption that Parliament intends to legislate consistently with international law obligations.'  Davis and 
Williams, above n 285, 9.   
344 Ibid, 1.   
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3.4 New Zealand 

Bill of Rights Act 1990 (NZ) 

Background 

A White Paper entitled 'A Bill of Rights for New Zealand' was tabled in New Zealand's Parliament in 
1985.  The White Paper proposed an entrenched bill of rights.  However, this was too controversial 
and New Zealand ultimately opted for a legislative human rights instrument.  The NZ Bill of Rights 
came into force in September 1990.   

At the time the NZ Bill of Rights was enacted, a separate law, the Human Rights Commission Act 
1977 (NZ) was still in force.  That Act was later replaced by the Human Rights Act 1993 (NZ) - 'the 
relationship and interaction between the Bill of Rights and the Human Rights Act has been quite a 
saga.'345 

Purpose of the NZ Bill of Rights 

The NZ Bill of Rights was enacted: 

(a)   To affirm, protect, and promote human rights and fundamental freedoms in New Zealand; 
and 

(b)   To affirm New Zealand's commitment to the International Covenant on Civil and Political 
Rights.346 

The NZ Bill of Rights 'is an affirmation of fundamental human rights for all persons in New Zealand, 
reflecting rights and freedoms long established in the Anglo-New Zealand tradition as well as most 
of those affirmed in the [UDHR] and the [ICCPR].'347 

What rights does the NZ Bill of Rights protect? 

The NZ Bill of Rights protects civil and political rights.  These are grouped under four headings: 

• 'Life and Security of the Person' (including the right not to be deprived of life and the right 
not to be subjected to torture or cruel treatment); 

• 'Democratic and Civil Rights' (including electoral rights, freedom of expression and freedom 
of movement); 

• 'Non-discrimination and Minority Rights'; and 

• 'Search, Arrest, and Detention' (including liberty of the person and minimum standards of 
criminal procedure).   

Can the protected rights be limited? 

Protected rights 'may be subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society' (section 5). 

                                                      
345 Paul Rishworth, Grant Muscroft, Scott Optician and Richard Mahony, The New Zealand Bill of Rights (2003) 19.   
346 Long Title of the NZ Bill of Rights.   
347 Rishworth, Muscroft, Optician and Mahony, above n 345, 1 (footnotes omitted).   
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Is the NZ Bill of Rights constitutionally entrenched or is it an ordinary Act of Parliament? 

The NZ Bill of Rights is an ordinary piece of legislation.348   

How does the NZ Bill of Rights impact on law-making? 

When a Bill is introduced into the House of Representatives, the Attorney-General must report on 
any provision that appears to be inconsistent with protected rights (section 7). 

How does the NZ Bill of Rights bind and impact on government and public authorities? 

The NZ Bill of Rights 'sets the standard for all governmental conduct and embodies values deemed 
essential in public life.'349 

Section 3 of the Act provides that: 

This Bill of Rights applies only to acts done— 

(a) By the legislative, executive, or judicial branches of the government of New Zealand; or 

(b) By any person or body in the performance of any public function, power, or duty 
conferred or imposed on that person or body by or pursuant to law. 

New Zealand's Ministry of Justice has published guidelines 'to make the Bill of Rights Act more 
accessible to the public sector.'350  Among other things, these guidelines address the issue of who 
has obligations under the NZ Bill of Rights. 

The guidelines note that New Zealand's courts have yet to resolve uncertainty about the scope of 
section 3(b) (concerning people or bodies that are not part of government, but that perform public 
functions).  The guidelines suggest that, in determining whether a body is performing a public 
function, it is relevant to consider whether that body is: 

• acting in the public interest;  

• conferring a public benefit;  

• acting to implement or in furtherance of government policy or strategy;  

• under special obligations or responsibilities that other (private) bodies do not have;  

• receiving or involved with public funding (although this is not determinative on its own); or 

• exercising powers under statute or regulation.351  

                                                      
348 Note that the NZ Bill of Rights is part of New Zealand's constitution.  However, the constitution of New Zealand is not 
entrenched in a written document.  Rather, it is a combination of constitutional law (from sources such as the Constitution 
Act, the Electoral Act and judicial decisions) and unwritten conventions.  See Cabinet Office, New Zealand’s constitution – 
past, present and future (November 2004), available at: 
www.beehive.govt.nz/Documents/Files/NZ%20Constitution%20Cabinet%20Office%20backgrounder.pdf. 

See Rishworth, Muscroft, Optician and Mahony, above n 345, 2–5, for a discussion about the place of the Bill of Rights in 
New Zealand's constitutional canon: '[t]hat the Bill of Rights is already part of New Zealand's constitutional canon is 
undeniable' (page 3).   
349 Rishworth, Muscroft, Optician and Mahony, above n 345, 3.   
350 New Zealand Ministry of Justice, The Guidelines on the New Zealand Bill of Rights Act 1990: A Guide to the Rights and 
Freedoms in the Bill of Rights Act for the Public Sector (November 2004), Introduction to the Guidelines.   
351 Ibid, Part I: An Introduction to the Bill of Rights Act.   
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The NZ Bill of Rights is silent on the issue of remedies.  However, 'courts have inferred from the 
existence of the Bill of Rights a remedial jurisdiction to ensure that breaches of rights may be 
remedied.  This has resulted in the exclusion of evidence obtained following a breach, stays of 
proceedings, and the development of a cause of action for compensation under the Bill of 
Rights.'352 

What is the role of courts? 

Wherever possible, enactments are to be given an interpretation that is consistent with the rights 
and freedoms guaranteed in the NZ Bill of Rights (section 6).   

How has the instrument been received and what has its impact been to date? 

In 2000, New Zealand's Associate Minister of Justice commissioned an independent re-evaluation 
of human rights protection in New Zealand.  That re-evaluation was directed to human rights 
protections as a whole, and not specifically to the NZ Bill of Rights.  However, the re-evaluation 
team's report made some observations about the Act's first decade in operation. 

The report observed that, although 'the Bill of Rights cannot impliedly repeal or render ineffective 
other statutes, in practice [it] has a significant effect on statutes and regulations, and even more so 
on government practices.'353   

The report further indicated that 'much of the early case law has involved the application of the 
criminal law.  Remedies in that sphere have been developed to include exclusion of evidence and 
damages remedies for Bill of Rights breaches.'354 

Based on this report, the New Zealand Human Rights Commission developed an Action Plan for 
Human Rights, published in 2005.355  The plan focused on particular areas in which better 
protection of human rights was considered necessary.  These areas included the protection of 
children from poverty and abuse, overcoming barriers to participation in society for disabled people, 
and addressing the impact of social inequality on Maori and Pacific Islanders.   

3.5 Canada 

Canadian Charter of Rights and Freedoms 

Enacted as Schedule B to the Canada Act 1982 (UK). 

                                                                                                                                                                 
352 Rishworth, Muscroft, Optician and Mahony, above n 345, 23 (footnotes omitted).   
353 Re-Evaluation of the Human Rights Protections in New Zealand – Report for the Associate Minister of Justice and 
Attorney-General, Hon. Margaret Wilson (October 2000), 35, available at 
www.courts.govt.nz/pubs/reports/2000/hr_reevaluation/re_evaluation.pdf. 
354 Ibid, 35. 
355 The Action Plan is available for download from the website of the NZ Human Rights Commission: 
www.hrc.co.nz/report/actionplan/1intro.html. 
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Background 

After the end of the Second World War, 'interest began to develop in Canada (as in other countries) 
in the adoption of a bill of rights.'356  This interest intensified when the UDHR was adopted by the 
United Nations in 1948.357 

The Canadian Parliament enacted the Canadian Bill of Rights in 1960.  This was a legislative 
instrument that applied only to the Parliament and government of Canada (and not to the 
governments and legislatures of Canada's provinces).   

The Canadian Charter came into effect in 1982, except for section 15 ('equality rights'), which came 
into effect in 1985.  The Charter did not repeal the Canadian Bill of Rights; 'it is plain that the Bill 
remains in force, despite the fact that most of its provisions are duplicated by the Charter.'358 

Canada has also enacted the Canadian Human Rights Act, which is not part of the Canadian 
Constitution, but which applies to federal private businesses as well as the Federal Government 
and the governments of the territories. 

Purpose of the Canadian Charter 

The Canadian Charter was largely a response to the perceived deficiencies of the Canadian Bill of 
Rights: 

The enactment of the Canadian Bill of Rights did not satisfy those who advocated a bill of 
rights for Canada.  It was a merely statutory instrument.  It did not apply to the provinces.  
And it had been given little effect even in its application to the federal government.  Indeed, 
the inadequacies of the Canadian Bill of Rights were often offered as reasons for the 
adoption of a more effective bill.359   

What rights does the Canadian Charter protect? 

The Canadian Charter protects a range of civil and political rights, under the following headings: 

• 'Fundamental Freedoms' (including freedom of conscience and religion and freedom of 
association); 

• 'Democratic Rights' (including the right to vote); 

• 'Mobility Rights' (including citizens' rights to enter and leave Canada); 

• 'Legal Rights' (including the right to life, liberty and security of the person); and 

• 'Equality Rights.' 

                                                      
356 Peter W Hogg, 'Canada's New Charter of Rights and Freedoms' (1984) 32 The American Journal of Comparative Law 
286 (footnote omitted).   
357 Ibid. 
358 Peter W Hogg, Constitutional Law of Canada (4th ed, 1997) 788.   
359 Peter W Hogg, above n 356, 287.   
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A distinctive feature of the Canadian Charter is its language rights provisions: 

Language has been a vexed issue throughout Canada's history, in which French-speaking    
minorities have typically been poorly treated by those provinces with English-speaking 
majorities.360 

Section 16(1) of the Canadian Charter provides that 'English and French are the official languages 
of Canada and have equality of status and equal rights and privileges as to their use in all 
institutions of the Parliament and government of Canada.'  The Canadian Charter contains 
additional provisions concerning the 'Official Languages of Canada' and also protects 'Minority 
Language Educational Rights' (section 23).   

The Canadian Charter does not expressly protect economic or social rights.   

Can the protected rights be limited? 

Rights and freedoms protected under the Canadian Charter may be 'subject only to such 
reasonable limits prescribed by law as can be demonstrably justified in a free and democratic 
society' (section 1).  Across jurisdictions, the interpretation of this provision has influenced thinking 
about what limitations on human rights are permissible. 

Is the Canadian Charter constitutionally entrenched or an ordinary Act of Parliament? 

The Canadian Charter is part of the Canadian Constitution.   

How does the Canadian Charter impact on law-making? 

As indicated below, courts can strike down laws that impermissibly breach Charter rights.  
Therefore, law-makers have a strong incentive to take those rights into account when drafting 
legislation.   

Law-makers may declare that an Act, or a provision of an Act, is to operate notwithstanding a 
fundamental freedom, legal right or equality right guaranteed in the Canadian Charter (section 
33(1)).  The relevant Charter right or freedom will not affect the operation of the Act or provision 
that is the subject of such a declaration (section 33(2)).   

How does the instrument bind and impact on government and public authorities? 

The Canadian Charter applies to the Parliament and government of Canada, as well as the 
legislature and government of each province (section 32(1)).  Compliance with the Canadian 
Charter is ensured by judicial review: 

If a law (or a governmental act) is challenged, and if it is found by a court to violate one of 
the civil liberties guaranteed by the Charter, the court will declare the law (or act) to be 
nugatory.  In that way, the guaranteed civil liberties are protected from the actions of 
Parliament, Legislatures, government agencies and officials.361 

                                                      
360 Ibid, 294.   
361 Peter W Hogg, above n 358, 802.   
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What is the role of courts? 

The courts have the power to invalidate legislation that impermissibly breaches the rights contained 
in the Canadian Charter on the basis that such legislation is unconstitutional (under section 52 of 
the Constitution Act 1982 'any law that is inconsistent with the provisions of the Constitution is, to 
the extent of the inconsistency, of no force or effect.') 

How has the instrument been received and what has its impact been to date? 

In its fifth report to the UNHRC,362 the Canadian Government noted that, under the Canadian 
Charter 'the courts must grant effective and appropriate remedies that fully and meaningfully 
protect the rights and freedoms guaranteed by the Canadian Charter,' fulfilling Canada's 
obligations to provide 'effective remedies' for breaches of human rights under Article 2 of the 
ICCPR.  

A report from Canada's Senate Standing Committee on Human Rights in 2002 noted that human 
rights protection has three phases.  In Canada, the first two phases involved recognising human 
rights and giving them legal effect.  As to the third phase, the Committee said:  

The third phase of human rights on which we are now embarked demands that we actually 
live by our human rights commitments.  It is about implementation of rights, but more than 
just that, it is implementation over the long haul.  Unfortunately, much of the passion and 
excitement generated by the struggles to establish human rights during the first two 
phases seems to have dissipated. 

[T]he successes in the creation of human rights law have ironically led to a certain amount 
of complacency about human rights.  In Canada, the entrenchment of the Canadian 
Charter of Rights and Freedoms has led to a greater awareness of human rights 
throughout the country.  At the same time, it has allowed many citizens and policy-makers 
to simply entrust to the courts the job of looking after human rights.  Human rights are now, 
in the eyes of many people, a matter for lawyers and judges.363  

However, the Canadian Charter appears to have been well-received by Canadians.  On 9 April 
2007, 25 years after the enactment of the Canadian Charter, the Globe and Mail newspaper 
published the results of a Strategic Council survey of 1000 Canadians.  Of the respondents, '53% 
said the Charter has had a positive, or very positive, impact on Canada over the past 25 years. 
Twelve per cent said it has had a negative impact, while 25% said its impact has been neutral.'364 

In an earlier survey, conducted on behalf of the Centre for Research and Information of Canada by 
Environics Research Group, 88% of people said that the Canadian Charter was a 'good thing for 
Canada', while only 4% said that it was a 'bad thing.'365   

                                                      
362 Government of Canada, International Covenant on Civil and Political Rights – Fifth Report of Canada (covering the 
period January 1995 – April 2004), available at: www.pch.gc.ca/progs/pdp-hrp/docs/fifth_iccpr/fifth_e.pdf. 
363 Promises to keep: Implementing Canada's Human Rights Obligations - Report of the Standing Senate Committee on 
Human Rights (December 2001), available at: www.parl.gc.ca/37/1/parlbus/commbus/senate/com-e/huma-e/rep-
e/rep02dec01-e.htm. 



The National Human Rights Consultation – Engaging in the Debate 

Part D: How would it work? 

 

 
 

 Page 98
 

3.6 South Africa 

Bill of Rights 

Background 

South Africa's Bill of Rights is an ambitious human rights instrument, which took effect on 4 
February 1997.  It was adopted in the wake of gross human rights violations: 

Between 1948 and 1989, South Africa gradually became one of the most oppressive and 
repressive regimes; in turn it became one of the most isolated pariah states because of 
this inhuman system.  The apartheid state made human rights violations an art form.  
During this period, South Africa consolidated one of the most racist states, basing its 
raison d’être on the apartheid system and doctrine of political, social and economic 
participation and exclusion of its citizenry according to crude racial criteria.366 

Purpose of South Africa's Bill of Rights 

South Africa's Bill of Rights is a 'transformative' document, intended to assist in addressing past 
injustices: 

The founding values of the new democratic South Africa include human dignity, the 
achievement of equality, the advancement of human rights and freedoms (including non-
sexism and nonracism) and respect for fundamental principles of democracy — the rule of 
law, universal adult suffrage, a national common voters’ roll, regular elections and a multi-
party system of democratic government aimed at ensuring accountability, responsiveness 
and openness.  These founding values are all articulated in a Bill of Rights that is 
entrenched in the Constitution.367 

The Bill of Rights is described as 'a cornerstone of democracy in South Africa' (section 7(1)).   

                                                                                                                                                                 
364 Kirk Makin, 'Two-thirds back electing judges - Twenty-five years later, poll shows strong support for Charter', Globe and 
Mail (9 April 2007), available at: 
www.theglobeandmail.com/servlet/story/RTGAM.20070409.wcharterpoll09/BNStory/National. 
365 See Andrew Parkin, 'The Charter and Judicial Activism: An Analysis of Public Opinion' (2002) 21 Windsor Yearbook of 
Access to Justice 361.   
366 South African Human Rights Commission, Reflections on Democracy and Human Rights: A Decade of the South African 
Constitution (Act 108 of 1996) (2006) 1, available at: www.sahrc.org.za/sahrc_cms/downloads/Ten%20Year%20Review.pdf. 
367 Ibid, 6. 
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What rights does South Africa's Bill of Rights protect? 

South Africa's Bill of Rights is notable for its protection of economic, social and cultural rights, 
including: 

• the right to housing (section 26);  

• rights to health care, food, water and social security (section 27); and 

• the right to education (section 29); 

as well as civil and political rights, such as: 

• the right to equality (section 9); 

• the right to life (section 11); and 

• the right to privacy (section 14). 

Can the protected rights be limited? 

The rights in South Africa's Bill of Rights 'may be limited only in terms of law of general application 
to the extent that the limitation is reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom, taking into account all relevant factors.'  South 
Africa's Bill of Rights contains a non-exhaustive list of relevant factors (section 36(1)).   

South Africa's Bill of Rights also provides for derogation from the Bill of Rights in declared states of 
emergency (section 37).  

Is South Africa's Bill of Rights constitutionally entrenched or an ordinary Act of Parliament? 

South Africa's Bill of Rights is part of its constitution.   

How does South Africa's Bill of Rights impact on law-making? 

As indicated below, courts can invalidate laws that impermissibly breach rights guaranteed under 
South Africa's Bill of Rights.  This gives law-makers a strong incentive to take those rights into 
account when drafting legislation.   

How does the instrument bind and impact on government and public authorities? 

South Africa's Bill of Rights imposes a positive duty on the state to 'respect, protect, promote and 
fulfil the rights in the Bill of Rights' (section 7(2)).  It 'applies to all law, and binds the legislature, the 
executive…and all organs of state' (section 8(1)).   

What is the role of the courts? 

The courts have the power to strike down laws that impermissibly breach the rights guaranteed 
under South Africa's Bill of Rights, on the basis that such legislation is unconstitutional. 

When any court, tribunal or forum is interpreting South Africa's Bill of Rights, it 'must promote the 
values that underlie an open and democratic society based on human dignity, equality and 
freedom.'  In addition, it must take international law into account, and may consider comparative 
jurisprudence (section 39(1)). 

'When interpreting any legislation, and when developing the common law or customary law, every 
court, tribunal or forum must promote the spirit, purport and objects of [South Africa's] Bill of Rights' 
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(section 39(2)). 

How has the instrument been received and what has its impact been to date? 

In a submission to the Human Rights Council (dated 1 April 2008), Human Rights Watch made the 
following observation: 

Emerging from a history of institutionalized racial inequality, South Africa has made 
admirable progress in transforming the state and society to ensure respect for fundamental 
rights, including freedom of expression, an independent judiciary, and free and fair 
elections.  Nevertheless, widespread poverty, unemployment, persistently high levels of 
violent crime, and gender inequality continue to inhibit the full enjoyment of human 
rights.368 

The Constitutional Court, whose role it is to interpret the Bill of Rights, has observed that '[t]he Bill 
of Rights is arguably the part of the Constitution that has had the greatest impact on life in this 
country.'369   

The South African Human Rights Commission published a report in 2006 entitled Reflections on 
Democracy and Human Rights: A Decade of the South African Constitution.370  The report stated 
that '[t]he South African Constitution is often hailed as one of the most progressive in the world', 
providing a framework for the realisation of both political and socio-economic rights.  On the 
transformation of South Africa post-apartheid, the report observes that:  

The state has been gradually democratised and universal franchise has been extended to 
all citizens. However, the government’s highly ambitious transformation programme placed 
enormous strain on an inexperienced state. 

3.7 United States 

Bill of Rights 

Background 

The US Bill of Rights is comprised of the first ten amendments to the US Constitution.  These 
amendments came into effect on 15 December 1791.  Subsequent amendments to the US 
Constitution, though not referred to as the Bill of Rights, also protect human rights.  Some 
examples include the Thirteenth Amendment, which abolishes slavery, and the Fifteenth 
Amendment, which prohibits electoral discrimination on the grounds of race. 

                                                      
368 Human Rights Watch, Universal Periodic Review of South Africa - Human Rights Watch's Submission to the Human 
Rights Council (7 April 2008), available at: http://hrw.org/english/docs/2008/04/11/global18513.htm.  
369 Constitutional Court of South Africa, Your Rights – The Bill of Rights 
www.constitutionalcourt.org.za/site/yourrights/thebillofrights.htm at 5 November 2008. 
370 South African Human Rights Commission, above n 366. 
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What is the purpose of the US Bill of Rights? 

The Preamble to the Bill of Rights refers to the prevention of 'misconstruction or abuse of 
[Government] powers.'  The Preamble reflects the fundamental purpose of the US Bill of Rights; to 
limit the power of government.  This, in turn, reflects the deep and abiding importance of liberty in 
the US: '[n]o concept has exercised so complete a hold on the normative imagination of a people 
as the ideal of freedom in the American political consciousness.'371 

What rights does the US Bill of Rights Protect? 

The US Bill of Rights protects civil and political rights.  It does not expressly guarantee economic, 
social or cultural rights.  The rights that it protects include: 

• freedom of speech (the First Amendment); 

• freedom of religion (the First Amendment); 

• the right to keep and bear arms (the Second Amendment); 

• the freedom of assembly (the First Amendment); and 

• freedom of the press (the First Amendment). 

In addition, the US Bill of Rights prohibits: 

• unreasonable search and seizure (the Fourth Amendment); 

• cruel and unusual punishment (the Eighth Amendment); and 

• compelled self-incrimination (the Fifth Amendment). 

The US Bill of Rights was shaped by the context in which it was drafted: '[t]he framers of the Bill of 
Rights enumerated the rights about which they were concerned because of their recent history and 
experiences.'372  Some commentators argue that it is no longer appropriate to protect certain rights 
guaranteed in the US Bill of Rights – the right to bear arms is a notable example.  Another sign of 
the age of the US Bill of Rights is the statement in the Seventh Amendment that '[i]n suits at 
common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury 
shall be preserved.' 

Can the protected rights be limited? 

Some of the rights in the US Bill of Rights are subject to express limitations.  For instance, the Fifth 
Amendment requires that no person be 'deprived of life, liberty, or property, without due process of 
law.'  Some rights, such as the First Amendment right to free speech and the Second Amendment 
right to bear arms, are not expressly limited in the Constitution.  However, the Supreme Court has 
interpreted these rights as being subject to limitations.   

                                                      
371 John Lawrence Hill, 'A Third Theory of Liberty: The Evolution of Our Conception of Freedom in American Constitutional 
Thought' (2001–2002) 29 Hastings Constitutional Law Quarterly 115.   
372 Louis Henkin and Albert J Rosenthal (eds), Constitutionalism and Rights: The Influence of the United States Constitution 
Abroad (1990) 6.   
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Is the US Bill of Rights constitutionally entrenched or an ordinary act of Congress? 

The US Bill of Rights is part of the US Constitution.   

How does the US Bill of Rights impact on law-making? 

As indicated below, courts can strike down laws that violate the US Bill of Rights (and that therefore 
violate the Constitution).  This creates a strong incentive for law-makers to take protected rights 
into account when drafting legislation.   

How does the instrument bind and impact on government and public authorities? 

As noted above, the fundamental purpose of the US Bill of Rights was to limit the powers of 
government: 

Rights in the United States were seen as protected against all government and all exercises of 
political authority…The idea of rights protected the individual against society, not only against 
officials but even against the majority, against the elected representatives of the people, even when 
they acted in good faith for the common welfare.  To that end rights were enshrined in a written 
constitution that was law, the highest law, supreme over all other law including the acts of the 
legislature.   

Most of the provisions of the Bill of Rights are binding on both Federal and State governments and 
legislators.   

What is the role of courts? 

Legislation that violates one or more of the rights guaranteed in the US Bill of Rights may be 
invalidated on the basis that it is unconstitutional. 

How has the instrument been received and what has its impact been to date? 

There is no simple answer to this question, given that the guarantees of rights found in the US 
Constitution have been in place for over 200 years, and have been applied to issues as diverse as 
slavery, economic regulation, abortion, affirmative action, and flag-burning.  Few human rights 
instruments can claim to have been more influential, or more controversial. 
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4. How would it affect democracy and parliamentary sovereignty? 

4.1 Parliamentary sovereignty 

(a) What is parliamentary sovereignty? 

While it is 'a contested and malleable concept',373 Australian people have a 
powerful attachment to the idea of parliamentary sovereignty.374  According to the 
principle, 

"Parliament" has the right to make or unmake any law whatever; and further, that 
no person or body is recognised by the law … as having a right to override or set 
aside the legislation of Parliament.375 

In this absolute, or 'strong', form of parliamentary sovereignty, '[t]he power and 
jurisdiction of Parliament is so transcendent and absolute, that it cannot be 
confined, either for causes or persons, within any bounds.'376  Parliament is 
therefore the supreme law making body, and its enactments cannot be called into 
question, including by the courts.  Parliament is able to change and repeal any law 
that it has previously made, so that no parliament is able to bind a successor 
parliament.   

Under a qualified, or 'weak' form of parliamentary sovereignty, parliament is subject 
to some limits, such as the requirement to follow its own rules for the law-making 
process, for example, the requirement that a Bill pass both houses and has 
received Royal Assent before becoming law.377   

While parliamentary sovereignty has undoubtedly been very influential in Australia, 
it has arguably never strictly applied here (at least not since Federation), given the 
considerable constraints imposed by the Constitution.  Constitutionalism is based 
on 'popular sovereignty' – the authority of a constitution is the will of the people and 
the constitution is the 'supreme law.'  Government is subject to the law of the 
constitution and government must be constitutionally ordained in order to be 
legitimate.378  While Australia inherited the notion of parliamentary sovereignty 
along with the Westminster system from the United Kingdom, it was augmented by 
the introduction of a written constitution based in part on the model in the US.  In 
Australia, Parliament has always been subject to judicial review under the 
Constitution.   As noted at 2.1(a) above, the High Court has on many occasions 
considered the validity of State and federal laws, and struck down legislation where 

                                                      
373 Megan Davis and George Williams, above n 285, 5. 
374 Ibid, 16. 
375 Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (8th ed, 1914) 36. 
376 Sir Edward Coke, Fourth Institute, 36. 
377 Megan Davis and George Williams, above n 285, 6–7. 
378 Louis Henkin, 'A New Birth of Constitutionalism: Genetic Influence and Genetic Defects' in Michel Rosenfeld (ed) 
Constitutionalism, Identity, Difference and Legitimacy (1994) 39. 
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it was found not to have been supported by, or was otherwise inconsistent with, the 
Constitution.   

(b) The impact on parliamentary sovereignty 

A Federal Charter would impose some further limits on a parliament that is already 
subject to certain constraints.  The extent of the impact of a Federal Charter on 
parliamentary sovereignty would depend on the model adopted.   

Concerns about undermining parliamentary sovereignty are most acute in relation 
to constitutionally entrenched human rights instruments.   

Under a constitutional model, the courts can strike down laws that violate protected 
human rights, on the basis that such laws are unconstitutional.  Constitutional 
entrenchment also means that a bill of rights cannot be amended or repealed as if 
it were an ordinary law. 

Proponents of constitutionally entrenched bills of rights are in favour of curtailing 
parliamentary sovereignty to protect human rights.  Indeed, the purpose of 
constitutional entrenchment is to limit the powers of parliament.   

However, jurisdictions with a tradition of parliamentary sovereignty have baulked at 
the idea of entrenching rights - that is why the UK, New Zealand, the ACT and 
Victoria have all favoured legislative human rights instruments over constitutional 
models.   

If a legislative human rights instrument were adopted, parliamentary sovereignty 
would probably be affected.  However, the impact would be much less than the 
impact from a constitutional model.379  This is because, under a legislative model, 
judicial review is 'decoupled' from judicial supremacy.380  Rather than giving courts 
the power to strike down legislation that is inconsistent with protected rights, the 
legislative models adopted by the ACT, Victoria and the UK empower courts to 
declare that legislation is incompatible with human rights.  This constraint on 
parliament is not legal, but political.381 

Under a legislative model, legislators may be required to make a statement about 
whether new legislation is compatible with human rights.  However, to safeguard 
parliamentary sovereignty, a Federal Charter might state that a failure to comply 
with that requirement does not affect the validity of legislation.382   

In an address on the rule of law and the sovereignty of parliament, Lord Bingham 
commented on the impact of the UK Human Rights Act383 on parliamentary 

                                                      
379 In the words of Megan Davis and George Williams, '[i]f Australia were to implement a Bill of Rights in a form like the [UK 
Human Rights Act] it would not result in a dramatic realignment of judicial and legislative power…Any constraints would be 
primarily political rather than legal', above n 285, 16–17.  
380 Stephen Gardbaum, 'The New Commonwealth Model of Constitutionalism' (2001) 49 American Journal of Comparative 
Constitutional Law 707, 709. 
381 Megan Davis and George Williams, above n 285, 11.  
382 See, eg, Victorian Charter section 28; ACT Human Rights Act section 39. 
383 His Lordship's comments also concerned other legislation.   
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sovereignty.  He observed that the Westminster Parliament 'at least theoretically' 
retains its power to revoke any curtailment of its legislative power by legislation, 
including the UK Human Rights Act.384  More generally, His Lordship pointed out a 
tension between parliamentary sovereignty and the rule of law (which means, 
among other things, that governments must comply with the law, just like citizens).  
Referring to the UK, he observed that: 

We live in a society dedicated to the rule of law; in which Parliament has power, 
subject to limited, self-imposed restraints, to legislate as it wishes; in which 
Parliament may therefore legislate in a way which infringes the rule of law; and in 
which the judges, consistently with their constitutional duty to administer justice 
according the laws and usages of the realm, cannot fail to give effect to such 
legislation if it is clearly and unambiguously expressed.385 

Arguably, these comments apply equally in Australia, and highlight the fact that, 
with a non-constitutional human rights law, parliament remains able to abridge 
human rights protections, to direct judges in interpreting the law, to overturn 
decisions deemed incorrect or to amend or repeal the human rights law.  As with 
any piece of legislation, the extent to which the parliament is willing and able to do 
so is ultimately limited by parliamentarians' assessment of the electoral risks or 
returns involved.  Notwithstanding its imperfections, it is this electoral accountability 
that is the cornerstone of the democratic system.  A Federal Charter may improve 
that accountability by requiring express consideration of human rights implications 
in the course of parliamentary debate of legislation. 

4.2 Impact on democracy 

Concerns about the impact of a Federal Charter on democracy tend to be centred on the 
role of judges.  The separation of powers principle is embedded in the Constitution.  This 
principle is that the three arms of government – the executive (the ministers and their 
departments), the legislature (Parliament) and the judiciary (the courts) – each exercise 
discrete powers and no single arm is able to exercise absolute power.   

One aspect of the separation of powers is that, because judges are not popularly elected 
but are appointed by Parliament, and they therefore do not have the mandate of the 
elected Parliament, the role of judges is considered to be limited to the application and 
interpretation of the law, while it is for Parliament to determine matters of social policy. 

(a) Judicial review 

'Judicial review' is the power of the courts to review an exercise of public power, 
principally on the basis that the person (which could be a government official or 
Parliament itself) using the power has breached the limits placed upon that 
power.386  A key criticism of constitutionally entrenched human rights instruments is 

                                                      
384 Lord Bingam, 'The Rule of Law and the Sovereignty of Parliament' (Speech delivered at King's College London, Strand 
Campus, 31 October 2007), 15. 
385 Ibid, 24. 
386 Mark Aronson, Bruce Dyer and Matthew Groves, Judicial Review of Administrative Action (3rd ed, 2004) 85. 
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that judicial review violates parliamentary sovereignty.  That is, the Parliament's 
power to make, amend and repeal laws as it pleases (and its supremacy over other 
organs of government) is undermined by the courts' power to strike down laws that 
impermissibly infringe human rights.   

This also has implications for democracy: 

In short, it is often asserted that democracy requires parliamentary sovereignty.  If 
the judiciary is empowered to review and invalidate legislative and executive 
actions under a rights instrument as happens under the United States Constitution, 
so the argument goes, we would have a system of judicial sovereignty.  Given that 
the judiciary is not elected, judicial sovereignty is undemocratic.387 

In deciding whether a law impermissibly infringes protected rights, judges face 
difficult questions.  As has been observed in the context of human rights law: 

The greater the degree of vagueness in the law, the greater the power of the 
judges in charge of it.  And when rules have to be inferred from the ratio of past 
decisions, it will generally (though not always) be the case that such rules have less 
specificity, less of a “core of settled meaning”, and less constraining effect over 
future circumstances than do rules laid down in statute form by a legislature.388 

In modern instruments, human rights are deliberately framed in broad terms of 
general application.389  For example, section 9 of the Victorian Charter states that 
'[e]very person has the right to life and has the right not to be arbitrarily deprived of 
life.'  On its face, this is an uncontroversial statement of principle.  However, 
abstract statements of principle yield complexity and controversy when applied to 
particular circumstances.  How does the right to life apply in the context of 
abortion?  When is it acceptable to limit freedom of speech?  What happens when 
two or more rights are in competition?   

Judges are called upon to decide what rights mean and how they apply.  They 
must also decide whether a limitation imposed by parliament is acceptable under 
the terms of the human rights instrument.  James Allan, Garrick Professor of law at 
Queensland University and one of Australia's most trenchant critics of human rights 
law, is forthright in his criticism: 

[Bills of rights] enumerate a set of moral abstractions that virtually everyone 
supports, but that are so indeterminate their words resolve nothing.  Instead, the 
resolving of the myriad rights-based disputes thrown up by bills of rights is handed 
over to the unelected judges, to committees of ex-lawyers.  Bills of rights are sold 
up in the Olympian heights of moral abstractions where there is near consensus … 
Yet they have their real, practical effect down in the quagmire of social policy line-
drawing, and down here there is only ever disagreement and dissensus.390 

                                                      
387 Julie Debeljak, 'Parliamentary Sovereignty and Dialogue under the Victorian Charter of Human Rights and 
Responsibilities: Drawing the Line between Judicial Interpretation and Judicial Law-Making' (2007) 33 Monash Law Review 
9, 15.   
388 James Allan, Grant Huscroft and Nessa Lynch, above n 284, 1. 
389 Julie Debeljak, above n 387, 26. 
390 James Allan, 'Bills of Rights as Centralising Instruments' (2006) 27 Adelaide Law Review 183.   
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If judges are given the power to strike down laws that breach protected rights, the 
courts' interpretation of rights (and their conclusions about what limitations are 
permissible) prevails over the balance that elected representatives struck in 
passing the law in the first place. 

Despite these concerns, a model that allows judges to strike down legislation that 
impermissibly breaches protected rights is not necessarily undemocratic.   

In an article responding to criticisms of the Canadian Charter as undemocratic, 
Peter Hogg and Allison Bushell argue that the Canadian Charter facilitates a 
dialogue between the legislature and the courts: 

The [Canadian Charter] can act as a catalyst for a two-way exchange between the 
judiciary and legislature on the topic of human rights and freedoms, but it rarely 
raises an absolute barrier to the wishes of the democratic institutions.391 

Hogg and Bushell surveyed 65 cases in which legislation was struck down for 
violation of the Canadian Charter.  They found that Canadian law-makers had 
responded to 80% of those cases with some kind of legislative action.392  In a small 
number of cases, the legislation was repealed.  In two-thirds of the cases 
surveyed, the law that had been struck down was amended: '[i]n most cases, 
relatively minor amendments were all that was required to respect the [Canadian 
Charter], without compromising the objective of the original legislation.'393 

Hogg and Bushell also found that '…when the Court strikes down a law, it 
frequently offers a suggestion as to how the law could be modified to solve the 
constitutional problems.'394 

Rather than instituting a regime of judicial supremacy at the expense of 
democracy, the Canadian Charter facilitates a 'dialogue' between the courts and 
the legislature.  The legislative wishes of Parliament remain substantively intact, 
and judicial review enhances the protection of individual rights.   

(b) Judicial interpretation of legislation 

The ACT Human Rights Act, the Victorian Charter and the UK Human Rights Act 
all require courts to interpret legislation in a way that is consistent with protected 
rights, as far as possible.  In the case of the ACT Human Rights Act and the 
Victorian Charter, this is to be done as far as it is possible, consistent with the 
purpose of the law.395   

Julie Debeljak argues that: 

the line between proper judicial interpretation and improper judicial law-making is 
far from clear.  At what point does judicial interpretation that achieves compatibility 

                                                      
391 Peter Hogg and Allison Bushell, above n 283, 81. 
392 Ibid, 97. 
393 Ibid, 81. 
394 Ibid, 80. 
395 Victorian Charter section 32(1); ACT Human Rights Act section 30. 
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in truth become a judicial re-writing of legislation?  What is presented as judicial 
interpretation may in substance be judicial law-making.396 

James Allan argues that judicial interpretation under statutory bills of rights 

amounts to rewriting or redrafting such legislation – [judges] can go a long, long 
way towards reading 'black' to mean 'white', provided they think it is more in 
keeping with what they believe to be fundamental human rights.397 

There has been some controversy about the extent of the courts' power to interpret 
laws under section 3 of the UK Human Rights Act.398  For example, speaking at a 
conference in 2005, the Chief Justice of New South Wales said:399 

The scope of the change effected by s3(1) was affirmed late last year by the House 
of Lords in Attorney Generals Reference No 4 (2002).  The Court made clear that 
provision for a ‘declaration of incompatibility’, inserted by Parliament to reconcile 
the judicial role under the Human Rights Act and the British tradition of 
parliamentary sovereignty, is a last resort.  Lord Bingham indicated that: 

 ‘The interpretive obligation under s3 is a very strong and far reaching one and 
may require the court to depart from the legislative intention of Parliament.’ 

 ‘A Convention compliant interpretation under s3 is a primary remedial measure 
and a declaration of incompatibility under s4 an exceptional course.’ 

 ’There is a limit beyond which a convention compliant interpretation is not 
possible” but the basic test is the statutory form “so far as it is possible to do 
so.’ 

As can readily be seen, this suggests a significant change in the traditional 
relationship between Parliament and the courts.  It is similar to what has occurred 
in Canada with an entrenched Bill of Rights. The change is justified in the United 
Kingdom on the basis that Parliament has specifically conferred authority on the 
courts to modify, by means of interpretation, the effect of legislation, even when the 
result is that the intention of Parliament in other legislation is not implemented.  The 
Human Rights Act has been given a quasi constitutional status.  This should come 
as no surprise. 

However, in its 2006 review of the operation of the UK Human Rights Act, the Joint 
Committee on Human Rights observed that the interpretation provision had only 
been used twelve times since 2000.  The Committee stated that: 

A line has…been drawn between legitimate judicial interpretation and an exercise 
in amendment which must remain the province of Parliament.  For example, in 
Bellinger v Bellinger ([2003] 2 AC 467) the House of Lords refused to use section 3 

                                                      
396 Julie Debeljak, above n 387, 11. 
397 James Allan, above n 390, 183. 
398 UK Human Rights Act, section 3(1) provides that '[s]o far as it is possible to do so, primary legislation and subordinate 
legislation must be read and given effect in a way which is compatible with the Convention rights.' 
399 Honourable James Jacob Spigelman, Statutory Interpretation and Human Rights (Speech delivered to Pacific Judicial 
Conference, Vanuatu, 26 July 2005), available at www.lawlink.nsw.gov.au. 
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to interpret the word 'female' in the Matrimonial Causes Act 1973 to include a 
person who had changed their gender from male to female.400 

The findings of the Committee suggest that the spectre of radical judicial activism 
has been exaggerated by opponents of bills of rights.   

Finally (and perhaps most importantly), although it seems intuitive, the premise that 
Parliament is democratic and courts are undemocratic does not necessarily hold 
water.  In the quote extracted in Section 1.4(d) of Part A above, Lord Bingham 
rejected such a distinction, saying that: 

the function of independent judges charged to interpret and apply the law is 
universally recognised as a cardinal feature of the modern democratic state, a 
cornerstone of the rule of law itself [and] it is wrong to stigmatise judicial decision-
making as in some way undemocratic.401   

Nevertheless, if a Federal Charter were to include an interpretation provision, it 
should be drafted carefully to minimise the risk of the judicial 're-writing' of laws, 
contrary to the intentions of Parliament.   

(c) Limitations of democracy 

By requiring that government take human rights into account in enacting laws or 
carrying out public duties, a bill of rights, whether constitutional or purely 
legislative, can actually enhance democracy. 

Australia's democratically elected government is not chosen by all citizens, but by a 
majority of citizens.  Thus, our democracy does not necessarily guarantee effective 
protection of human rights for all: 

A majority with untrammelled power to set governmental policy is in a position to 
deal itself benefits at the expense of the remaining minority even when there is no 
relevant difference between the two groups.  (As in, "Let's us three take the 
property of [or tax extra heavily, or enslave] those two.") …The tricky task has been 
and remains that of devising a way or ways of protecting minorities from majority 
tyranny that is not a flagrant contradiction of the principle of majority rule.402 

However, the forcefulness of the 'tyranny of the majority' argument may depend on 
the strengths of a country's broader democratic processes.  Minorities' interests are 
to some extent protected in a functioning democracy that permits or indeed 
facilitates their ability to organise.  According to Sydney Archbishop Cardinal 
George Pell: 

Since the late 1960s talk of 'the tyranny of the majority' has become rather fanciful 
in Australia.  Social and legal reform during this time has been driven 
overwhelmingly by minority agendas. … A great deal of this has been undoubtedly 
for the good. … In Australia most of these developments came about through 
parliamentary initiative, with majority public support. … This is the way democracy 
works at its best in Australia.  When proposals of the political class address 

                                                      
400 UK Department for Constitutional Affairs, above n 16, 21.  
401 A (and ors) v Secretary of State for the Home Department [2004] UKHL 56, para 42.   
402 John Hart Ely, 'Constitutional Interpretivism: Its Allure and Impossibility' (1977 – 1978) 53 Indiana Law Journal 399, 411. 
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genuinely fundamental issues of fairness or justice, the fairmindedness and 
decency of ordinary Australians can be counted on for support most of the time.403 

Cardinal Pell suggests that the 2001 Tampa affair and Australia's handling of 
asylum seekers 'highlights where the limits of the ethic of the fair-go among the 
majority can be encountered.'404  He concludes on this issue that: 

The critical point, however, is that if fear and insecurity are drivers in a political 
situation, democratic politics offers the only real chance we have for dealing with 
them. … Clear principles about human rights and strong institutions are also 
required, but hoping that court decisions will make fear and insecurity disappear 
among the general populace or using them to impose a solution on a worried 
population may not be good for politics, the courts or respect for law.405 

As Cardinal Pell suggests, Australia has indeed come a long way since the 1960s.  
However, as His Eminence observes, Australia's treatment of asylum seekers 
(including the Tampa affair) 'highlights where the limits of the ethic of the fair-go 
among the majority can be encountered.'406  Relying on the decency of Australians 
to work 'most of the time' may not be enough.  Australia may have changed how it 
chooses to deal with unauthorised arrivals, but any such changes are too late for 
the many people who were detained and deported for arriving without a visa.  Even 
in one of the world's most healthy and resilient democracies, the protection of the 
rights of the vulnerable may require some curtailment of parliamentary sovereignty. 

This should not be seen as eroding Australia's democracy.  Democracy is not only 
to be equated with parliamentary sovereignty.  It encompasses other ideas or 
values that are not necessarily found in a simple conception of majority rule, and a 
Federal Charter may be a means of giving effect to those other ideas and values - 
for instance, conceptions of equality.  One of the fundamental challenges (and 
opportunities) in creating a Federal Charter is to minimise any negative impact on 
parliamentary sovereignty and democracy while maximising the protection of 
rights.  However, in the following two crucial respects, a well-drafted Federal 
Charter could be significantly pro-democratic. 

1. By protecting rights such as freedom of speech, the right to vote and freedom 
from discrimination, human rights protections can have decidedly positive 
effects on democracy by ensuring the greatest possible participation in the 
democratic process. 

2. Presumably, no-one (or only a very small minority) advocates that the human 
rights of individuals should not be taken into account at all in the drafting, 

                                                      
403 Cardinal George Pell, 'Four Fictions: An Argument Against a Human Rights Charter' (2008), Archdiocese of Sydney 
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interpretation or implementation of laws.407  Under the present ad hoc 
protection of rights, however, it remains for judges to fill any existing gaps.  A 
legislative Federal Charter presents Parliament with an opportunity to set out 
how human rights are to be considered and applied.  Parliament remains able 
to pass laws correcting any decision by the courts that deviates from public 
opinion as to the appropriate application of human rights law.  A legislative 
Federal Charter reflects the intention of Parliament, and as such is itself a 
democratic expression of parliamentary sovereignty. 

5. What are the constitutional issues? 

5.1 Constitutional model 

A constitutionally entrenched bill of rights would be created by amending the Constitution.  
Under a constitutional model, any law which infringed the bill of rights would be 
constitutionally invalid. 

Section 128 of the Constitution sets out the method for amending the Constitution.  First, a 
proposed law to alter the Constitution must be passed by an absolute majority of both 
Houses of Federal Parliament.  The proposed law to amend the Constitution is then put 
before the Australian people in a referendum. 

There is also an alternative procedure if one House of Parliament (the first House) passes 
a law to alter the Constitution by an absolute majority, and the other House rejects it (the 
other House).  In that case, the first House of Parliament may pass the law again by an 
absolute majority after an interval of three months.  The law may then be put to a 
referendum without the consent of the other House.   

To be successful, a referendum must have the support of the majority of Australian voters 
in a majority of States.  

One practical problem with this model is that it is very difficult to pass a referendum 
amending the Constitution.  Of the 44 proposals to amend the Constitution that have gone 
to the Australian people since 1901, only eight have been successful, and the Constitution 
has not been amended since 1977.  There have been a number of attempts to insert 
guarantees of rights into the Australian Constitution, and all have failed.  In 1988, a 
referendum which included a proposal to extend certain rights and freedoms was defeated 
with the lowest 'yes' vote ever recorded in a referendum.408 

Traditionally, Australians have been reluctant to amend the Constitution, and, as the 1988 
example shows, particularly reluctant to amend it to include guarantees of rights.  
Australians may be more willing to accept a legislative model which is easier to change and 
does not grant judges the power to strike down laws. 

                                                      
407 In any case, such an interpretive requirement would need to be implemented through new legislation, such as by 
amending the Acts Interpretation Act 1901. 
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5.2 Legislative model 

(a) Constitutional head of power 

A legislative model would not require constitutional amendment to implement: it 
can be enacted through ordinary legislation.  However, one of the features of the 
Constitution is that the Commonwealth cannot pass laws on any and every subject, 
but only on subjects where the Constitution gives the Commonwealth such 
power.409   

The Commonwealth has no specific power to legislate for human rights.  Certain 
rights are protected by the Constitution: for instance, the right to trial by jury, 
though the protection given by this right is very limited.410  Other rights are not 
granted to individuals under the Constitution, but are protected by limits on Federal 
Parliament's power to legislate to restrict those rights.  Examples of these kinds of 
rights are the right to freedom of interstate trade, commerce and intercourse,411 
and the right implied in the Constitution to communicate freely on government and 
political matters.412  These rights have proved to be very limited in scope, when 
compared to similar rights protected by human rights instruments in other 
jurisdictions. 

However, Federal Parliament can legislate to protect rights using its powers 
enumerated in section 51 of the Constitution, if protecting human rights has a 
sufficient connection with one or more of those powers.  The primary power which 
is relevant to human rights legislation is the ‘external affairs’ power. 

The Constitution gives Federal Parliament the power to make laws with respect to 
'external affairs.'413  The external affairs power has three different dimensions:  

• the power to make laws about matters physically outside Australia;414 

• the power to make laws about matters affecting Australia's relations with 
other countries;415 and 

• the power to implement treaties and international agreements.416 

In enacting a Federal Charter, the Commonwealth could rely on its power to 
implement treaties.  Australia is a signatory to many treaties on human rights, 
which could be implemented through a Charter.  The Commonwealth does not 

                                                      
409 Constitution sections 51 and 52. 
410 Constitution section 80. See also R v Federal Court of Bankruptcy; Ex Parte Lowenstein (1938) 59 CLR 556. 
411 Constitution section 92, as interpreted in Cole v Whitfield (1988) 165 CLR 360.   
412 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520. 
413 Australian Constitution section 51(xxix). 
414 XYZ v Commonwealth (2006) 227 CLR 532. 
415 R v Sharkey (1949) 79 CLR 121. 
416 R v Burgess; Ex Parte Henry (1936) 55 CLR 608, 641-642; Victoria v Commonwealth (the Industrial Relations Act Case) 
(1996) 187 CLR 417, 482-483; R v Tang [2008] HCA 39. 
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have to prove that a treaty relates to a matter of international concern before it can 
implement the treaty.417 

The Commonwealth's power to implement human rights treaties has previously 
been held to support the passage of legislation.  For example, the Racial 
Discrimination Act was held by the High Court to have been intended to give effect 
in Australia to the CERD.418 

Treaties providing a source of power 

The most fundamental international treaties concerning human rights, to which 
Australia is a signatory, are the ICCPR and the ICESCR.  Australian laws 
implementing parts of the ICCPR have been upheld in federal courts.419 

For a law to be supported by an international treaty, two main requirements must 
be met: 

(i) The Act must implement a specific regime 

Federal Parliament can only implement a treaty if the treaty defines a 
regime specifically enough to direct the general course Australia must take 
in fulfilling its obligations.420  Thus, Federal Parliament could not pass a 
Federal Charter simply because Australia had signed a treaty committing it 
to a vague aspiration like 'the promotion and respect of human rights'.421  
However, the ICCPR and ICESCR enumerate lists of human rights in some 
detail.  They also impose specific obligations on Australia, which are 
discussed below. 

(ii) The Act must be adapted to implementing the treaty 

High Court authority states that to validly implement a treaty, legislation 
must be reasonably capable of being considered to be appropriate and 
adapted to implementing the treaty.422  Accordingly, a Federal Charter 
would have to be reasonably capable of being considered to be 
appropriate and adapted to implement the ICCPR and ICESCR. 

A Commonwealth law need not implement every provision of a treaty, but the law 
must be a law that implements the treaty, and cannot be substantially inconsistent 
with the treaty.423  This requirement may restrict a Federal Charter that implements 

                                                      
417 Tasmania v Commonwealth (the Tasmanian Dam Case) (1983) 158 CLR 1; Victoria v Commonwealth (the Industrial 
Relations Act Case) (1996) 187 CLR 417, 484–5. 
418 Koowarta v Bjelke-Petersen (1982) 153 CLR 168. 
419 Article 20 of the ICCPR has been relied on to support parts of the Racial Discrimination Act; Toben v Jones (2003) 129 
FCR 515. 
420 Victoria v Commonwealth (the Industrial Relations Act Case) (1996) 187 CLR 416, 486; Leslie Zines, The High Court and 
the Constitution (5th ed, 2008), 396–7. 
421 Cf Zines, above n 420, 396. 
422 Victoria v Commonwealth (the Industrial Relations Act Case) (1996) 187 CLR 416, 486–7. 
423 Victoria v Commonwealth (the Industrial Relations Act Case) (1996) 187 CLR 416, 489; Toben v Jones (2003) 129 FCR 
515, [18]–[19], [143]. 
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the ICCPR or ICESCR, such as by preventing Federal Parliament from passing a 
Federal Charter that gave rights to corporations, since rights under the treaties 
relate to natural persons.424  

In the event of a constitutional challenge to a Federal Charter, the Commonwealth 
may argue that the Federal Charter gives effect to the requirements of Article 2 of 
the ICCPR or Article 2 of the ICESCR.  For example, Article 2 of the ICCPR 
requires Australia to: 

• ensure to all individuals within Australia and subject to its jurisdiction the 
rights recognised in the ICCPR;425  

• take all necessary steps to adopt legislative or other measures to give 
effect to the rights recognised in the ICCPR426 (here, it is important to 
recognise that a Federal Charter is not invalid simply because there are 
other necessary steps that have been taken, or need to be taken); and  

• ensure that any person whose rights are violated has an effective remedy 
that can be determined and enforced by competent government 
authorities.427 

Accordingly, there is a very strong argument that a Federal Charter would be 
supported by the power, within the external affairs power, to implement treaties. 

Other bases of the external affairs power 

Australia's international obligations are not found only in treaties.  Many obligations 
of international law are found in customary international law.428  Some of these 
obligations have become what is known as jus cogens, or peremptory norms of 
international law.  Peremptory norms are rules of international law that are so 
fundamental that no derogation from them is possible.429 

The Commonwealth's external affairs power extends to implementing Australia's 
obligations under customary international law,430 particularly where Parliament 

                                                      
424 See, eg, in this regard the preamble to the ICCPR, Articles 20, 2, 3, 5(2); UNHRC, General Comment 31: Nature of the 
General Legal Obligation Imposed on States Parties to the Covenant, UN CCPR/C/21/Rev.1/Add.13 (2004), [9]. 
425 ICCPR, opened for signature 16 December 1966, 999 UNTS 171, Article 2(1). 
426 ICCPR, opened for signature 16 December 1966, 999 UNTS 171, Article 2(2). 
427 ICCPR, opened for signature 16 December 1966, UNTS 171, Article 2(3).  
428  Customary law, as opposed to customary law or the law of treaties, is the law that arises when States consistently follow 
certain practices out of a sense of legal obligation.  See eg: Cornell University Law School, International Law: An Overview, 
http://topics.law.cornell.edu/wex/international_law. 
429 Tasmania v Commonwealth (the Tasmanian Dam Case) (1983) 158 CLR 1, 131 (Mason J); 171 (Murphy J); 258 (Deane 
J); Richardson v Forestry Commission (Tasmania) (1988) 164 CLR 261, 309 (Deane J); Polyukovich v Commonwealth (the 
War Crimes Act Case) (1991) 172 CLR 501, 563 (Brennan J); 661 (Toohey J); Zines, above n 410, 383; George Winterton, 
'Limits to the Use of the "Treaty Power"' in Philip Alston and Madelaine Chiam (eds),Treaty-Making and Australia: 
Globalisation versus Sovereignty? (1995) 29, 33. 
430 See, eg, Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 220 (Stephen J). 
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seeks to implement fundamental human rights.431  A more controversial question is 
whether Federal Parliament has the power to pass laws relating to matters – such 
as human rights – which are, or have become, matters of international concern.432 

While it might be possible to justify protection of at least some human rights by 
reference to customary international law (for instance, the prohibition on slavery)433 
it is most appropriate for a Federal Charter to be based on treaties, at least in the 
case of the ICCPR and ICESCR, because: 

• they protect a wider range of human rights than are protected by customary 
international law; 

• they set out in clear terms Australia's obligations to protect human rights; 
and 

• reliance on well-recognised treaties is less likely to be controversial 
(constitutionally or otherwise) than reliance on customary international law. 

5.3 Power of federal courts 

A Federal Charter may give courts exercising federal jurisdiction the power to declare that 
a law of the Commonwealth is inconsistent with the rights guaranteed by the Charter.  A 
Federal Charter may further require that, following a declaration of incompatibility, the 
Minister administering the provision that is declared inconsistent must prepare a written 
response to the declaration and put that response before each House of Parliament, and 
also publish it in the Government Gazette.  As a declaration of incompatibility would not 
affect the validity of the law in question, the effectiveness of the declaration may need to be 
supported by the availability of a writ of mandamus (an order requiring an official or 
Minister to perform an act) or other administrative law remedy in the event that the relevant 
Minister fails to provide the required response.   

The Victorian Charter and the ACT Human Rights Act require an existing litigious dispute 
before a party can apply for a declaration of incompatibility.  An alternative approach is for 
the Federal Charter to provide a 'free standing' remedy, allowing any person to claim that a 
Commonwealth law is inconsistent with the Federal Charter, and to apply for a declaration 
to that effect.   

Some eminent lawyers, including a former High Court Chief Justice,434 have questioned 
whether allowing a court to declare that a law is incompatible with protected rights is 

                                                      
431 Tasmania v Commonwealth (the Tasmanian Dam Case) (1983) 158 CLR 1, 171 (Murphy J); Koowarta v Bjelke-Petersen 
(1982) 153 CLR 168, 234 (Mason J) but see, more recently, criticism of the doctrine in XYZ v Commonwealth (2006) 227 
CLR 532, 572–3, 575 (Kirby J); 609-610 (Callinan & Heydon JJ). 
432 In this regard compare the views expressed in Polyukovich v Commonwealth (1991) 172 CLR 501, 561 (Brennan J), 657 
(Toohey J) with those expressed in XYZ v Commonwealth (2006) 227 CLR 532, 575 (Kirby J); 609–610 (Callinan and 
Heydon JJ).  In neither case did a majority of the court find it necessary to decide whether international concern was a 
stand-alone aspect of the external affairs power. 
433 There is Australian authority that the prohibition on slavery is a rule of jus cogens: R v Tang [2008] HCA 39 [111] 
(Kirby J). 
434 Michael Pelly 'Brennan foresees constitutional glitch with rights charter', The Australian, 14 March 2008.  
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constitutional.  Courts exercising federal jurisdiction cannot give advisory opinions.  Judges 
exercise judicial power by applying the law to facts as found in proceedings conducted in 
accordance with the judicial process.435  Courts exercising federal jurisdiction can, in 
exercising judicial power, give a declaration as to the state of the law, even if no other 
remedy is sought.  However, courts exercising federal jurisdiction cannot grant declarations 
which relate to wholly hypothetical matters.436  It is not within the power of federal courts to 
grant declarations on abstract questions of law.437  If an application for a declaration of 
incompatibility is a 'matter' under Chapter III of the Constitution,438 the Federal Court439 and 
State Supreme Courts440 would have jurisdiction to make such declarations. 

One objection to the validity of a Federal Charter may be that a declaration of 
incompatibility does not affect the rights or obligations of either the person who seeks the 
declaration, or the person who opposes it.  However, the following considerations support 
the position that a declaration of incompatibility is not a merely hypothetical remedy: 

• constitutional challenges frequently involve consideration of whether an Act is 
invalid, without any prior proceedings being commenced; procedures used by the 
High Court to determine these challenges could be adapted to declarations of 
inconsistency to ensure the application has a proper grounding in a set of facts;441 

• once a declaration of incompatibility has been granted, it is anticipated that the 
Attorney-General would have an obligation, and could be compelled to place a 
copy of the declaration before Parliament and respond to it in writing;442  

• success in a declaration of incompatibility application therefore has foreseeable 
legal consequences, and is not divorced from the administration of the law;443  

                                                      
435 Ainsworth v Criminal Justice Commission (1992) 175 CLR 564, 582; Bass v Permanent Trustee Co Ltd (1999) 198 CLR 
334 [55]. 
436 Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334 [49]. 
437 James Stellios, 'State/Territory Human Rights Legislation in a Federal Judicial System' (Speech delivered at 2007 
Protection of Human Rights Conference, Melbourne, 25 September 2007) 16. 
438 See, eg, In re Judiciary and Navigation Acts (1921) 29 CLR 257, 266–7. 
439 Constitution section 76(ii) (allowing the Parliament to vest the High Court with jurisdiction with respect to matters arising 
under any law made by the Parliament) read with section 77(i), and as implemented by Judiciary Act 1903 (Cth), section 
39B(1A)(c) (subject to a limitation as to criminal matters). 
440 Constitution section 77(iii) grants Commonwealth Parliament the power to make laws investing State courts with federal 
jurisdiction.  The Judiciary Act 1903 (Cth) sections 39(2), 68(2) confer federal jurisdiction on the States under the 
Constitution section 77(iii). 
441 Such as demurrers and special cases; High Court Rules 2004 (Cth) rules 27.07–27.08, and also the procedure in High 
Court Rules 2004 (Cth) r 26 for removal of cases into the High Court. 
442 Cf ACT Human Rights Act section 33. 
443 Cf Truth About Motorways Pty Limited v Macquarie Infrastructure Investment Management Pty Ltd (2000) 200 CLR 591 
[52] (Gaudron J).  The same point is made by Dominique Dalla-Pozza and George Williams 'The Constitutional Validity of 
Declarations of Incompatibility in Australian Charters of Rights' (2007) 12 Deakin Law Review 1, 15; see also 18-19. 
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• judicial power does not require that there be reciprocity of rights and obligations 
(that is, a right vested in one party and a corresponding obligation in the other);444 
and 

• the declaration would be a final and binding statement of the law between the 
applicant and the Commonwealth.445   

The Victorian Charter and ACT Human Rights Act only allow declarations of incompatibility 
to be sought in existing proceedings.446  If a dispute arises in current litigation as to whether 
legislation infringes human rights, one of the parties may apply for a declaration of 
incompatibility.  Accordingly, this approach to declarations of incompatibility is more likely 
to be within Commonwealth judicial power for the following reasons (in addition to those 
above): 

• the court would be interpreting legislation as it applied to a concrete factual 
situation, even if the facts are agreed for the purposes of the application;447 

• the interpretation of the legislation would therefore form part of the subject-matter 
for determination in the legal proceedings between the parties, and would be part 
of the same 'matter' for constitutional purposes;448 

• the interpretation of the legislation said to infringe protected rights would be 
necessary for the final resolution of the dispute between the parties;449 and 

• the declaration of incompatibility would be finally binding on the party who sought 
it.450 

Some commentators have noted an additional problem: while the parties to an application 
for a declaration of incompatibility litigate between themselves, the result of the case binds 
a third party – the Attorney-General, or the Minister responsible for the Act which is said to 
infringe protected rights.451  Under the Victorian Charter and the ACT Human Rights Act, 
notice must be given to the Attorney-General that the court is considering making a 

                                                      
444 Truth About Motorways Pty Limited v Macquarie Infrastructure Investment Management Pty Ltd (2000) 200 CLR 591 [17] 
(Gleeson CJ and McHugh J); [122] (Gummow J). 
445 Employers Reinsurance Corporation v Ashmere Cove Pty Ltd [2008] FCAFC 28 [59] (Heerey, Sackville and Siopis JJ). 
446 Victorian Charter section 33; ACT Human Rights Act section 32. 
447 Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334 [50]. 
448 Crouch v Commissioner for Railways (1985) 159 CLR 22, 37. 
449 Re Wakim; Ex parte McNally (1999) 198 CLR 511 [140] (Gummow and Hayne JJ).  But see James Stellios, above n 437, 
18, for the argument (which has some force) that while the interpretive exercise required by a Human Rights Act might affect 
rights, the declaration does not.  The response, however, is that the grant or refusal of the declaration of incompatibility 
would have the same effect as any declaration – it would determine how the law applied to the particular facts before the 
Court.  In short, the declaration is not superfluous to the interpretative exercise: it is the means of giving effect to the court's 
interpretation as it affects the parties. 
450 Employers Reinsurance Corporation v Ashmere Cove Pty Ltd [2008] FCAFC 28 [59] (Heerey, Sackville and Siopis JJ). 
451 Dalla-Pozza and Williams, above n 443, 16–7. 
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declaration of incompatibility.452  The Attorney-General may then intervene,453 and in 
Victoria may also choose to be joined as a party.454 

One solution to this problem is simply to provide that the Attorney-General is a party to any 
matter in which a declaration of incompatibility is sought.  The court hearing the matter 
would be required to give the Attorney-General notice, and the Attorney-General would 
decide whether to participate actively in the litigation, or whether to take no part in it and 
abide by the outcome.  In practice the Attorney-General would have all the same rights as 
under the ACT Human Rights Act and the Victorian Charter.  The difference is that the 
Attorney-General would have obligations arising from any declaration of incompatibility as 
a result of being bound as a party to the litigation.   

This practice of joining government officials and authorities as parties to an action is 
common in administrative law.  In proceedings for prerogative writs (a kind of 
administrative law remedy) the decision-maker whose decision is being challenged is 
always joined as a party, so that the decision-maker is bound by the result of the 
proceedings (although the decision-maker often takes no part in the litigation). 

5.4 Effect of a Federal Charter on state laws 

(a) Australia's obligations as a federation under the ICCPR 

Australia has a federal system of government.  The distribution of legislative, 
executive and judicial powers between the Commonwealth and the States is 
derived from the Constitution.  Australia's obligations under Article 50 of the ICCPR 
and Article 28 of the ICESCR extend 'to all parts of federal States without any 
limitations or exceptions'.   

Australia has in fact declared that the implementation of the ICCPR will be effected 
by Commonwealth, State and Territory governments, having regard to their 
respective powers and arrangements concerning their exercise.455  State 
governments therefore also have an obligation to implement the ICCPR and 
ICESCR and to respect and protect the rights contained therein.   

(b) Inconsistency between State and Commonwealth laws 

Section 109 of the Constitution provides that where a law of a State is inconsistent 
with a law of the Commonwealth, the State law is invalid to the extent of the 
inconsistency.  If any law of a State is inconsistent with a Federal Charter, the 
State law would be inoperative.456   

                                                      
452 Victorian Charter section 36(3); ACT Human Rights Act section 34(2).  
453 ACT Human Rights Act section 35.  
454 Victorian Charter section 34. 
455 For Australia's reservation, see the ICCPR.  Note, however, the provisions of the Draft Articles of Responsibility of States 
for Internationally Wrongful Acts Articles 2-5. 
456 Butler v Attorney-General (Victoria) (1961) 106 CLR 268. 
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Broadly speaking, there are three situations in which laws of the States are held to 
be inconsistent with laws of the Commonwealth under section 109 of the 
Constitution:  

• where the State law and the Commonwealth law cannot be obeyed 
simultaneously;457 

• where one law takes away a right or privilege conferred by the other;458 and  

• where Federal Parliament intends the Commonwealth law to be the only 
law on the subject – where the Commonwealth law 'covers the field'.459 

Whether a Federal Charter would render State legislation invalid for one or other of 
the first two reasons set out above would depend on how the federal law was 
drafted.  State laws that infringed human rights in ways not permitted by the 
Federal Charter would be inconsistent with a Commonwealth law and therefore 
invalid.  A similar result has occurred where State legislation has been held to be 
inconsistent with the Racial Discrimination Act.460  In respect of 'covering the field', 
the High Court has said that the intention of Federal Parliament will be decisive in 
almost every case where the question arises.461  Thus, if a Federal Charter stated 
expressly that the rights conferred in the Charter were in addition to, and did not 
take away from, any rights (or remedies for breaches of rights) contained in State 
legislation, it is very unlikely the High Court would find that the Federal Charter was 
intended to invalidate State legislation. 

It would be possible to allow the courts to determine that State laws are 
inconsistent with a Federal Charter, but once such a declaration is made, section 
109 of the Constitution is likely to operate to invalidate the State law to the extent 
of the inconsistency.462   

(c) Limiting application to minimise inconsistency with State laws 

If the application of a Federal Charter were limited only to Commonwealth laws and 
to Commonwealth government departments and agencies, as well as non-
government agencies performing government functions, the possibility of 
inconsistency with State laws would be greatly diminished, as the Charter would 
not directly apply to the States. 

This limitation on a Federal Charter has advantages in that it would:  

                                                      
457 Australian Boot Trade Employees Federation v Whybrow & Co (1910) 10 CLR 266. 
458 Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466, 478 (Knox CJ and Gavan Duffy J). 
459 Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466, 489 (Isaacs J). 
460 One prominent example is Mabo v Queensland (No.1) (1988) 166 CLR 186. 
461 University of Woollongong v Metwally (1984) 158 CLR 447, 446 (Gibbs CJ); 460–1 (Mason J); 469 (Murphy J); 472 
(Wilson J); 474 (Brennan J); 483 (Dawson J). 
462 University of Woollongong v Metwally (1984) 158 CLR 447.  See especially 455–6 (Gibbs CJ), 460 (Mason J, dissenting), 
and 474 (Brennan J): 'the Commonwealth can remove an inconsistency, but it cannot deem an inconsistency to be 
removed'.  See also Ansett Transport (Operations) Ltd v Wardley (1979) 142 CLR 237, 243 (Barwick CJ): 'The paramountcy 
given to federal law over inconsistent State laws is universal and without exception.' 
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• maintain the integrity of a legislative model by not allowing judges to strike 
down State laws for inconsistency with the Federal Charter;  

• prevent inconsistency arising between the treatment of State laws under a 
Federal Charter (which must be struck down for inconsistency) and the 
treatment of Commonwealth laws (which need not be); 

• make it less likely that a Federal Charter would invalidate State human 
rights laws; 

• make it less likely that a Federal Charter would affect the functioning of 
State governments in a way prohibited by the Constitution (see below); and  

• be consistent with the manner in which Australia has committed to 
implementing its obligations under the ICCPR: that is, as a federal system 
in which Commonwealth and State governments share the responsibility 
for protecting human rights.  

There are, however, some disadvantages in that:  

• the protection of human rights under the ICCPR would depend on the 
individual States, some of which may be more proactive in protecting 
human rights than others;  

• the extent to which a person's human rights are protected in Australia may 
depend on whether a person is dealing with a Commonwealth or a State 
government, and which State that person lives in; and 

• the Commonwealth would not be able to prevent the States from passing 
laws which infringe human rights.  

Despite these disadvantages, a model that applies only to the Commonwealth may 
be preferable.  Federal courts striking down State laws could raise concerns about 
the power of unelected judges that a legislative model would be intended to avoid.   

Although the protection given to human rights may vary between States, this result 
may still preferable for three reasons.  First, as noted above, if State laws are 
struck down under a Federal Charter, Commonwealth and State laws will be 
treated differently.  Thus, some inconsistency or variance between State and 
Commonwealth is inevitable on either model.  Secondly, lack of uniformity between 
States is already a feature of Australian human rights legislation – currently, 
citizens in Victoria and the ACT have recourse to legislative human rights 
instruments, while other Australian citizens do not.  Finally, passing a Federal 
Charter will not prevent the Commonwealth and the States working together to 
harmonise their human rights legislation as has occurred in other spheres such as 
corporate law and trade practices law.   

(d) An 'opt-in' model 

Rather than the Commonwealth Parliament seeking to bind the States with a 
Federal Charter, an alternative would be for the States to 'opt-in' to a Federal 
Charter.  The 'opt-in' procedure could take one of two forms.  The States could 
pass their own 'mirror' legislation (legislation identical to the Federal Charter or 
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stating that the Charter applies to the States also).  Alternatively, the States could 
refer powers to the Commonwealth under s 51(xxxvii) of the Constitution to pass 
human rights legislation binding on the States.  

The preferable option may be for States to pass their own legislation, for two 
reasons.  First, any referral of powers would raise drafting issues about the terms 
of the referral.  Secondly, a law passed by the Commonwealth using powers 
referred by the States would still be a Commonwealth law.  Therefore, any State 
law inconsistent with the Commonwealth law could be invalid, which could be 
problematic if a model which did not involve striking down legislation was the 
preferred model.  

6. What remedies could be available if a person’s human rights are 
breached? 

6.1 Obligation to ensure effective remedies in international law  

The entitlement to a remedy for a breach of rights is a well recognised and long-standing 
legal principle.  In 1703, Lord Chief Justice Holt in England said: 

If the plaintiff has a right, he must of necessity have a means to vindicate and maintain it, 
and a remedy if he is injured in the exercise or enjoyment of it…want of right and want of 
remedy are reciprocal.463 

According to the UNHCHR (much more recently):  

Rights and obligations demand accountability; unless supported by a system of 
accountability, they can become no more than window-dressing.  Accordingly, the human 
rights approach … emphasises obligations and requires that all dutyholders, including 
States, be held to account for their conduct in relation to international human rights.464 

The ICCPR requires States that are parties to the ICCPR, including Australia, to ensure 
that: 

• people whose rights are violated have an ‘effective remedy’; 

• people claiming a remedy should have their rights to the remedy determined by a 
competent authority; and 

• remedies should be enforced where granted.465 

The UNHRC has defined the right to an ‘effective remedy’ as requiring 'reparations' to be 
made to individuals whose rights have been violated.  Such reparations may include:  

                                                      
463 Human Rights Consultation Committee, State Government of Victoria, Report of the Human Rights Consultation 
Committee: Rights, Responsibilities and Respect, Chapter 6 – What happens if there is a breach of the Charter? (2005) 116 
citing Ashby v White (1703) 2 Ld Raym 938, 953. 
464 UNHCHR, Human Rights and Poverty Reduction:  A Conceptual Framework (2004) 15–6. 
465 See, eg, ICCPR, Article 2(3); CERD, Article 6; CAT, Article 14; CROC, Article 39. 
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restitution, rehabilitation and measures of satisfaction, such as public apologies, public 
memorials, guarantees of non-repetition and changes in relevant laws and practices, as well 

as bringing to justice the perpetrators of human rights violations.466 

In general, the availability of an effective remedy requires that ‘individuals be able to seek 
enforcement of their rights before national courts and tribunals’.467  However, in some 
circumstances, an effective remedy may be administrative in nature. 

6.2 How can disputes about breaches of human rights be resolved? 

Potential remedies for a person whose human rights have been infringed include: 

• seeking redress in the courts; 

• engaging in dispute resolution processes such as conciliation and mediation;468 

• lodging a complaint with a Human Rights Commissioner or the Ombudsman;469 or 

• seeking redress with the violating public authority (for example by requesting an 
internal review where appropriate).   

Court proceedings provide an aggrieved person with legal redress.  The remedies available 
could include compensation, declarations and injunctions, or orders that the conduct or 
activity amounting to a breach of human rights be stopped.  The process of judicial review 
and/or tribunal review of administrative decisions could also be available.   

Although judicial remedies are considered to be important because they enforce and 
ensure observance of human rights, the judicial processes are often criticised as being 
inaccessible because they tend to be slow, intimidating and expensive.470  Judicial 
remedies are also not always the most appropriate or desirable solution for an aggrieved 
person.471  In some cases a non-judicial response (eg, engaging in a dispute resolution 
process, or lodging a complaint with a Human Rights Commission or the Ombudsman) is 
appropriate and sufficient.  For example, an aggrieved person may be satisfied with a 
formal apology.   

Relative to judicial remedies, non-judicial remedies are typically inexpensive, efficient, 
informal, accessible and less intimidating.472  They can also be more focused on 

                                                      
466 UNHRC, General Comment 31: Nature of the General legal obligation imposed on States parties to the covenant, UN 
CCPR/C/LI/Rev.1/Add13 (2004) [6].   
467 See, eg, Committee on Economic, Social and Cultural Rights, General Comment 9: The Domestic Application of the 
Covenant, UN E/C.12.1998/24 (1998) [10]. 
468 Human Rights Consultation Committee, State Government of Victoria, Report of the Human Rights Consultation 
Committee: Rights, Responsibilities and Respect, Chapter 6 – What happens if there is a breach of the Charter? (2005) 
120.  
469 Ibid, 122. 
470 Ibid, 115. 
471 The Law Commission, Administrative Redress: Public Bodies and the Citizen, Welsh Assembly Government Paper No 
187 (2008) 7. 
472 Human Rights Consultation Committee, above n 468, 120. 
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cooperative compliance and less adversarial than judicial remedies.473  Non-judicial 
remedies can sometimes be more appropriate and often have greater potential to be 
tailored to a given situation.474  They are also likely to be more effective in encouraging a 
change in administrative behaviour and attitude as a general review of practices can be 
undertaken by non-judicial bodies and there is potential for more direct and general475 
communication between non-judicial bodies and public authorities.476  However, the 
availability of non-judicial remedies could result in an increased number of complaints 
being made (because of their accessibility), and some sort of adjudication or final 
determination process would probably still be required to deal with complaints that cannot 
be resolved.477  Further, some people have raised concerns that non-judicial bodies may 
be less impartial or less representative of mainstream opinion than judicial bodies and may 
be influenced by activist agendas.478 

The benefits of dispute resolution are that the process is voluntary and conciliatory which 
can be therapeutic and lead to greater satisfaction.  Further, the process is flexible, 
providing a wide range of solutions.479  Although at times the confidential nature of dispute 
resolution may be desirable, in a human rights context this may be a drawback because 
accountability and transparency in administrative matters are often an important part of 
redress.  Confidential settlements may create suspicion that administrative failures are 
being covered up.480  There are also often significant power imbalances between the 
parties which could make the dispute resolution process unfair (ie, the parties do not have 
equal bargaining power).  In addition, dispute resolution only serves to address the 
particular case and does not provide guidance on issues of general importance, unlike 
court proceedings.481 

Seeking redress directly with the violating public authority can be relatively efficient and 
inexpensive, and has the advantage of the review being handled by an expert (ie, someone 
within the area responsible for making those decisions).  This can lead to improved morale 
within the public authority and promote reformed attitudes to human rights.482  However, 
internal reviews generally lack independence and impartiality and where the review is 
conducted by the same decision-maker who made the original decision, there is a risk that 
little may be achieved by the process.  Further, an aggrieved person may not know how to 

                                                      
473 Ibid, 123. 
474 The Law Commission, above n 471, 7. 
475 In contrast, litigation is piecemeal and specific to the particular case before the courts.   
476 The Law Commission, above n 471, 8. 
477 Human Rights Consultation Committee, above n 468, 120. 
478 Human Rights Consultation Committee, above n 468, 121. 
479 The Law Commission, above n 471, 14-15. 
480 Ibid. 
481 Ibid. 
482 Ibid, 12–4. 
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lodge a complaint for review, and the process may be restricted (eg, to written complaints, 
and with no oral hearings etc).483 

6.3 Should there be an independent cause of action under a Federal Charter? 

It is important to consider whether a Federal Charter should either:  

• provide a freestanding cause of action for a breach of human rights; or  

• only enable an aggrieved person to seek relief for a human rights breach if that 
person already has a cause of action other than under a Federal Charter (ie, there 
would be no ability to commence court proceedings solely on the ground that there 
has been a breach of human rights).   

The main concern with having a freestanding cause of action is that this might 'open the 
floodgates' of litigation and could be costly for the government and public authorities as a 
result of awards of compensation against them.484  However, experience indicates that 
these concerns may be unfounded.  Neither outcome has eventuated in either the UK, 
where the UK Human Rights Act provides for a freestanding cause of action for a breach of 
human rights, or in New Zealand, where courts have implied a right of action and 
entitlement to a remedy for a breach of human rights.485  In the UK, only three cases in the 
10 years since the Human Rights Act was enacted have resulted in the payment of 
compensation.   

A legislative requirement that an aggrieved person have a non-Charter cause of action 
before proceedings can be brought concerning a Federal Charter would be in keeping with 
a gradual introduction of human rights protection in Australia.  Therefore, a Federal Charter 
with such an approach may be considered more favourably than one establishing a 
freestanding cause of action. 

However, if there is no freestanding cause of action, it would be necessary to establish 
another cause of action and find a way of linking human rights arguments to that other 
cause of action.486  This would increase the difficultly of bringing court proceedings where 
human rights have been breached and is likely to prevent certain individuals from being 
able to bring proceedings at all (ie, due to an absence of a non-Charter cause of action).  
This limits the effectiveness of a Federal Charter in addressing human rights breaches and 
enforcing human rights obligations and may create the impression that human rights will 
not be treated with the seriousness and importance that they deserve.487 

                                                      
483 Ibid. 
484 Gabrielle McKinnon, Strengthening the ACT Human Rights Act 2004 (2005) Australia National University, available at 
http://acthra.anu.edu.au/publications/index.html, 2.  
485 Ibid. 
486 Carolyn Evans, 'Responsibility For Rights: The ACT Human Rights Act' (2004) Federal Law Review 291. 
487 Ibid 300, 302. 
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6.4 Standing 

It will also be important to consider how broad and permissive standing should be under a 
Federal Charter.  For example, it will need to be determined whether a Federal Charter 
should allow third parties to have standing and act on behalf of aggrieved persons who are 
unable to bring a complaint on their own behalf.  As with habeas corpus,488 such a right 
may be necessary because a person whose rights to liberty have been infringed may be 
unable to seek redress in person. 

Section 38 of South Africa's Bill of Rights may be a useful guide in respect of standing.  It 
provides:  

Anyone listed in this section has the right to approach a competent court, alleging that a 
right in the Bill of Rights has been infringed or threatened, and the court may grant 
appropriate relief, including a declaration of rights.  The persons who may approach a court 
are:  

(a) anyone acting in their own interest; 

(b) anyone acting on behalf of another person who cannot act in their own name;  

(c) anyone acting as a member of, or in the interest of, a group or class of persons; 

(d) anyone acting in the public interest; and  

(e) an association acting in the interest of its members. 

6.5 Articulation of remedies in a Federal Charter  

It will have to be determined whether remedies for breach are to be clearly articulated in a 
Federal Charter.   

The NZ Bill of Rights does not include an express remedy clause and the courts have had 
to imply a right to remedies.489  More specifically, courts have found a judicial discretion to 
exclude evidence obtained in violation of rights and a right to compensation.490  According 
to some, this 'exercise of discretionary powers by unelected officials' amounts to judicial 
activism which can hinder democratically elected parliaments in carrying out their policy 
work.491 

In relation to judicial remedies for breaches of Civil and Political Rights, a Federal Charter 
could adopt a provision similar to section 8 of the UK Act, which provides for a court to 
make such orders as are within its jurisdiction and are just and appropriate, including 
damages.492  The UK experience so far appears to be that this has not resulted in a 

                                                      
488 Habeas corpus is a legal action requiring a detained person to be brought before the court and for the State to show that 
its detention of the person is lawful. 
489 See, eg, Simpson v Attorney-General [1994] 3 NZLR 667.  See especially the judgment of Cooke P. 
490 Gareth Griffith, 'A NSW Charter of Rights? The Continuing Debate' (Briefing Paper No 5/06, NSW Parliamentary Library 
Research Service, 2006) 36; James Allan and Mirko Bagaric, ‘Bill of Rights Benefits Judges, Lawyers Most, The Australian 
Financial Review, 3 February 2006, 83. 
491 Gareth Griffith, 'A NSW Charter of Rights? The Continuing Debate' (Briefing Paper No 5/06, NSW Parliamentary Library 
Research Service, 2006) 37 citing Michael Cullen 'Parliamentary sovereignty and the courts' (2004) The New Zealand Law 
Journal, at 242. 
492 Section 8 relevantly provides:  
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dramatic increase in the number of awards of damages.493  However, one possible 
moderating factor may be that the UK Act mirrors the European Convention approach, 
ie, damages are not awarded under the UK Act 'unless they are "necessary to afford just 
satisfaction", having regard to all the circumstances including any other relief or remedy 
given'.494  Alternatively, the Charter could specifically set out the remedies available.  This 
could include provision for any other remedies that are just and appropriate in the 
circumstances. 

6.6 Breaches of civil and political, or economic, social and cultural rights 

While certain international tribunals and bodies can hear or receive complaints regarding 
breaches of various human rights conventions, the State parties are primarily responsible 
for compliance with human rights treaties.495  For instance, the CESCR has stated that 
international procedures for the pursuit of individual claims are 'only supplementary to 
effective national remedies.'496 

If a Federal Charter, consistent with the international human rights framework, aims to 
provide ‘appropriate means of redress … to any aggrieved individual or group,’497 it can be 
argued that the redress may be for a breach of an Economic, Social and Cultural Right or a 
Civil and Political Right.  

A Federal Charter could be drafted so that it: 

• provides for directly enforceable Economic, Social and Cultural Rights; 

• excludes Economic, Social and Cultural Rights and provides remedies for 
breaches of Civil and Political Rights; or  

                                                                                                                                                                 

(1) In relation to any act (or proposed act) of a public authority which the court finds is (or would be) 
unlawful, it may grant such relief or remedy, or make such order, within its powers as it considers just 
and appropriate. 

(2) But damages may be awarded only by a court which has power to award damages, or to order the 
payment of compensation, in civil proceedings. 

(3) No award of damages is to be made unless, taking account of all the circumstances of the case, 
including:  

(a) any other relief or remedy granted, or order made, in relation to the act in question (by that or 
any other court); and  

(b) the consequences of any decision (of that or any other court) in respect of that act, the court 
is satisfied that the award is necessary to afford just satisfaction to the person in whose favour 
it is made. 

493 According to the UK Department for Constitutional Affairs, there were only three reported cases by 2006 (6 years after 
the implementation of the UK Act) that awarded damages under the UK Act: R (Bernard) v Enfield Borough Council [2003] 
HRLR 111; R(KB) v Mental Health Review Tribunal [2004] QB 936; and Van Colle v Chief Constable of Hertfordshire [2006] 
EWHC 360; UK Department for Constitutional Affairs, above n 16, 18. 
494 The Law Commission, above n 471, 50.   
495 Article 5(2)(b) of the First Optional Protocol to the ICCPR, for example, requires that individuals must have exhausted all 
domestic remedies before they can bring a case before the United Nations Human Rights Committee.  
496 United Nations Committee on Economic, Social and Cultural Rights, above n 197, 4. 
497 Ibid, [2]. 
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• uses a two-tiered remedial system which provides a full range of judicial and non-
judicial remedies for breaches of Civil and Political Rights, including compensation 
and injunctions, but only allows non-judicial administrative responses to breaches 
of Economic, Social and Cultural Rights.  

6.7 Possible remedies under a Federal Charter  

As noted above, a Federal Charter could provide for a range of remedies, either judicial or 
non-judicial.  Judicial remedies could include damages or compensation (in addition to 

another remedy or where there is no effective or appropriate alternative remedy), and non-
judicial remedies could include complaints, claims and conciliation processes through a 
Human Rights Commission (or an equivalent body).   

Providing for a range of different remedies has the advantage of enabling appropriate 
redress to be made for each individual set of circumstances.  Further, providing accessible 
remedies which are available through simple processes will help to ensure that the 
remedies are truly effective.498   

One practical and conservative approach to establishing human rights remedies which has 
been suggested is simply to extend existing systems which address complaints against 
government and public authorities (eg, judicial review, proceedings in VCAT, and 
investigations by the Ombudsman)499.   

A Federal Charter may be drafted to provide one or more of the following remedies for 
human rights breaches:  

• declarations; 

• reparations;  

• injunctions; 

• judicial review; 

• habeas corpus;  

• non-judicial remedies; or 

• such remedies as are ‘just and appropriate’. 

In addition to providing remedies under a Federal Charter, it would be important to inform 
the general public, and especially victims of human rights violations of the available 
remedies and the processes for accessing these remedies.500  Further, providing adequate 
advocacy support and services to assist people (especially disadvantaged people) to 
access remedies is also essential (eg, specialist community legal centres could be 
established to provide advocacy support or existing legal aid organisations could provide 

                                                      
498 Human Rights Consultation Committee, above n 468, 116. 
499 Ibid, 119. 
500 United Nations, Resolution on Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, GA Res 
60/147, UN GAOR, 60th session, 64th plen mtg, UN A/RES/60/147 (2006) [24]. 
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such support).501  Without this knowledge and support, it would be very difficult for victims 
to benefit from the remedies available under a Federal Charter.502   

Below is a brief description of the possible remedies listed above.  

(a) Declarations 

Courts have the power to provide declaratory relief for human rights breaches or 
imminent breaches by declaring the existence and/or content of certain rights and 
legal relationships.  This type of relief is most suitable where a breach is imminent 
but before any actual breach has occurred and injury has resulted.  A declaration is 
a broad non-coercive remedy that may be used by courts to clarify legal 
uncertainties.503 

The following types of declarations could be available: 

(i) Declarations of incompatibility 

Courts can make a declaration that a law, policy or program is incompatible 
with protected rights and can require the government to respond to this 
incompatibility.504 

In the event that a court is unable to interpret and apply legislation 
consistently with protected rights, a Federal Charter may empower a court 
to declare that a law is inconsistent with those rights.  A declaration of 
incompatibility would not affect the validity or enforceability of the statutory 
provision in respect of which the declaration was made, nor would a 
declaration create any personal legal right or an independent cause of 
action.  A Federal Charter may require a formal response from Parliament 
and therefore encourage a dialogue between the legislature and the courts.  
A declaration of incompatibility is not a coercive legal remedy, but can be 
seen as a process courts use to assist Parliament incorporate human 
rights obligations into laws.  Even though the validity of the law is not 
directly affected by such a declaration, it has been found in other countries 
that parliaments are likely to follow the declaration of incompatibility with a 
change in law to protect the relevant rights.505   

                                                      
501 Human Rights Consultation Committee, above n 468, 128–9. 
502 United Nations, above n 500; Human Rights Consultation Committee, above n 468, 128–9. 
503 Dinah Shelton, Remedies in International Human Rights Law (2001) 68–9.  
504 See, eg, ACT Human Rights Act section 32; UK Human Rights Act section 4.  
505 JUSTICE Constitution Committee, A British Bill of Rights – Informing the Debate (2007) 73; James Allan, above n 289, 
913.  
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A Federal Charter may require that there be an existing litigious dispute 
before a party can apply for a declaration of incompatibility,506 or 
alternatively, may allow a person to apply for a declaration of 
incompatibility regardless of whether litigious proceedings have been 
commenced. 

A declaration of incompatibility has been described as 'an ingenious device 
to ensure good governance and a marvellous pointer for identifying' laws 
which are incompatible with human rights.507  However, this remedy has 
also been criticised, especially where it is proposed that it be the only 
remedy available for a breach of rights.  Common criticisms are that such a 
remedy 'would sell the Charter short', and would not satisfy or assist the 
person whose rights were breached, which could lead to little or no 
incentive for people to bring judicial proceedings.508  

(ii) Declaration to implement a law, policy or program 

A Federal Charter may empower a court to make a declaration or order 
that a law, policy or program be implemented in accordance with protected 
rights.509  This would allow courts to declare certain laws as necessary, 
often leaving it up to the respective governments to then legislate and 
implement the new laws in detail.  However, in the European context it has 
been noted that constitutional courts 'have become increasingly 
comfortable with ordering the legislator to produce specific kinds of law, in 
specific ways'.510   

(iii) Declaration that a law is illegal/invalid 

A Federal Charter may empower a court to strike down laws that are 
incompatible with it.511  It has been argued that giving the judiciary this 
power to invalidate legislation is problematic because it allows judges who 
are not democratically elected to override parliamentary provisions.  There 
have been warnings that 'Australia would do well to stop pretending that 

                                                      
506 The Victorian Charter and the Human Rights Act 1998 (ACT) require an existing litigious dispute.   
507 Human Rights Consultation Committee, State Government of Victoria, Report of the Human Rights Consultation 
Committee: Rights, Responsibilities and Respect, Chapter 6 – What happens if there is a breach of the Charter? (2005) 119 
citing Submission 96: The Jasmine Foundation. 
508 Human Rights Consultation Committee, above n 468, 119. 
509 See, eg, Human Rights Act 1998 (UK) c42, section 7. 
510 JUSTICE Constitution Committee, above n 505, citing Alec Stone Sweet, 'The Politics of Constitutional Review in France 
and Europe' (2007) International Journal of Constitutional Law 5.  
511 This remedy is often available under Constitutional bills of rights.  For example, countries with constitutions that allow the 
judiciary to strike down legislative provisions include France, Germany and Italy.  In the USA the Supreme Court gave itself 
the power to strike down unconstitutional provisions in the decision of Marbury v Madison 5 US (1 Cranch) 137 (1803), 
quoted in JUSTICE Constitution Committee, above n 505, 67.  However, this remedy could also be available under a 
statutory bills of rights. 
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judicial power is so easily contained'.512  On the other hand it has also been 
noted that judges are impartial, and experienced in interpreting statutes 
and recognising and protecting rights of individuals and minorities.513 

(b) Reparations 

Under international law, States are obliged to provide reparations for violations of 
human rights, especially where the violations have been gross.514   This obligation 
has been recognised to exist under international treaty law, customary law, 
national laws and practices, and by decisions of international bodies (eg, the UN 
Human Rights Committee), municipal courts and tribunals.515   

Reparations include all types of redress such as restitution, rehabilitation, 
compensation, satisfaction and guarantees of non-repetition.516  The various 
remedies available are discussed below.  In many situations it may be appropriate 
to provide more than one of these remedies in response to a gross human rights 
violation. 

(i) Restitution 

The remedy of restitution seeks to restore a victim of a human rights 
violation to their original situation (ie, their situation before the violation 
occurred).  Restitution could include, for example:  

• restoration of liberty or employment; 

• return of one's place of residence or property; or 

• restoration of one's ability to enjoy human rights, identity, family life and 
citizenship.517 

(ii) Rehabilitation 

Similarly, or in addition to restitution, rehabilitation may be appropriate to 
assist a victim in recovering from the effects of a human rights violation.  
The process of rehabilitation can be assisted by, for example, medical and 
psychological treatment, and assistance from legal and social services.518 

(iii) Compensation 

An aggrieved person may be able to receive monetary compensation, 
which is appropriate and proportionate to the human rights violation, for 
economically assessable damage such as: 

                                                      
512 James Allan, 'Portia, Bassanio or Dick the Butcher? Constraining Judges in the Twenty-First Century'', (2006) 17 The 
King's College Law Journal 1, 12.   
513 JUSTICE Constitution Committee, above n 505, 67.  
514 Antonio Buti and Melissa Parke, above n 160, [2]–[5]. 
515 Ibid, 5.  
516 Ibid, [2]–[3]. 
517 United Nations, above n 500, [19]; Antonio Buti and Melissa Parke, above n 160, [8]. 
518 United Nations, above n 500, [21]; Antonio Buti and Melissa Parke, above n 160, [8]. 
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• physical or mental harm; 

• lost opportunities, for example, in relation to employment, 
education and social benefits; 

• material damage and loss of earnings (including loss of earning 
potential); 

• moral damage (eg, harm to reputation, dignity and other wrongs, 
which may include pain and suffering); or 

• costs of legal or expert assistance, medicine and medical services, 
and psychological and social services.519   

It may be important to provide compensation for non-pecuniary damage 
because in many cases of human rights violations, the greatest damage 
will be non-pecuniary in nature (eg, emotional distress, loss of dignity, 
humiliation, anxiety, loss of reputation etc).520  

Further, punitive and exemplary damages may be awarded as a 
punishment and/or a deterrent.  Such damages are assessed without 
regard to the actual loss suffered by a plaintiff.  This type of remedy 
enables the court to consider public interests (not just the interests of the 
parties to the particular court proceedings) and encourages public 
authorities to act lawfully and perform their duties in accordance with 
fundamental human rights obligations.  Where damages are awarded as 
punishment, it will be necessary for the defendant's misconduct to be 
exceptional and for the damages to relate to the particular violation of 
human rights.  However, where damages are being awarded as a 
deterrent, the defendant's conduct need only be negligent (not necessarily 
wilful or exceptional) because the purpose of these damages is to 
discourage potential future breaches of human rights.  Further, where 
damages are awarded as a deterrent, it is not essential for the damages to 
relate to the particular violation because deterrence has a wider social goal 
than punishment and, therefore, broader considerations can justify an 
award of such damages.521  

Alternatively, nominal damages could be appropriate where a party wants 
merely to vindicate its rights and obtain some moral satisfaction.522  

The remedy of damages has been criticised in the human rights context as 
being inappropriate because it is often not able to 'fix the problem' created 
by a breach of human rights and also because it has the potential of being 

                                                      
519 United Nations, above n 500, [20]. 
520 Dinah Shelton, above n 503, 69–74. 
521 Ibid, 69–77. 
522 Ibid, 72. 
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very costly for governments and public authorities.523  There have been 
suggestions of placing a cap on damages, preferably to be set by 
Parliament, and of making damages a measure of last resort.524 

(iv) Formal acknowledgements, apologies, guarantees of non-repetition and 
satisfaction 

For some victims of human rights violations, establishing and publicly 
disclosing the truth about past violations is critically important.  Therefore, a 
public acknowledgement of the wrongdoing and associated facts, an 
acceptance of responsibility, and a formal apology may be sufficient in 
some circumstances, or, at least, an important part of any reparation.525  

The cessation of continuing violations and a guarantee of non-repetition 
may also be an appropriate remedy.  This could include such action as:  

• reviewing and reforming laws that contribute to or allow such 
violations;  

• providing continuing human rights law education for the general 
public and training for public authorities and other officials;  

• promoting the observance of codes of conduct and ethical norms; 
and 

• promoting mechanisms for preventing and monitoring social 
conflicts as well as mechanisms for their effective resolution.526  

Satisfaction (or at least some degree of satisfaction) may be achieved by 
providing, for example, judicial and administrative sanctions against 
violators, commemorations and tributes to the victims of violations, an 
official declaration or judicial decision that restores the dignity and 
reputation of victims, and ongoing education to inform people of past 
violations and to prevent future violations of human rights.527  

(c) Injunctions 

A Federal Charter could enable injunctions to be granted to assist in protecting and 
enforcing human rights.  An injunction is a court order that either requires a person 
to do a particular action (mandatory), or forbids a person from doing a particular 
action (prohibitory).  It is a coercive or specific remedy that can be granted either to 
stop currently existing wrongs from continuing or to prevent future wrongs from 
being committed.  An injunction can be interlocutory/interim (ie, granted until a 

                                                      
523 Human Rights Consultation Committee, above n 468, 114. 
524 Ibid, 128. 
525 United Nations, above n 500, [22]; Antonio Buti and Melissa Parke, above n 160, [8] and [59]–[60]. 
526 United Nations, above n 500, [23]. 
527 Ibid, [22]. 
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further court proceeding is determined) or final.  Further, injunctions can either be 
permanent, or operate only for a specified period of time.528 

(d) Judicial review 

The process of judicial review of an administrative decision could be available 
under a Federal Charter.  This requires a court to determine whether an 
administrative decision was lawfully made, based on the decision-making 
procedure adopted.529   

Judicial review could even be available on the basis that an administrative decision 
or action breached a person's human rights (as is the case in the UK and NZ).530  
For example, it could be a requirement to adequately take human rights 
considerations into account when making administrative decisions.531  Where a 
court determines that an administrative decision is unlawful, it may make a 
declaration that the decision is unlawful or invalid, it may set aside the decision and 
remit the matter to the original administrative decision-maker for reconsideration 
and determination, or it may compel the decision-maker to act in a certain way to 
fulfil its legal obligations.532 

The Commonwealth Administrative Appeals Tribunal could be given the right to 
review administrative decisions under a Federal Charter.  In addition to the judicial 
review function described above (ie, a consideration of whether the decision was 
made lawfully), this power could also extend to the Tribunal being able to examine 
the merits of administrative decisions.  That is, the Tribunal could have a right to 
'stand in the shoes' of an administrative decision-maker and make the decision 
afresh itself.533  However, as a rights-based merits review is not available in other 
jurisdictions (eg, ACT, New Zealand and the UK), this proposal is likely to be met 
with some resistance.534 

(e) Habeas corpus 

The writ of habeas corpus may be an appropriate remedy.  This remedy allows a 
prisoner to come before the court and have the matter for which they are being 
detained determined.  Even though there is a common law right in Australia to 
habeas corpus, it can also be provided for by statute.  This remedy would protect 
individuals from arbitrary and wrongful imprisonment or confinement.  This type of 
remedy can be particularly useful when the state controls the evidence in relation 

                                                      
528 Butterworths, Halsbury's Laws of Australia, 'Injunction'. 
529 Human Rights Consultation Committee, above n 468, 123 
530 Ibid, 124. 
531 Ibid, 124–5. 
532 Ibid, 123. 
533 Ibid, 125–6. 
534 Ibid, 125–6. 
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to the case as the court may decide to shift the burden of proof to the state/public 
authority in the interests of justice.535  

(f) Non-judicial remedies  

A Federal Charter may create an independent Commissioner of Human Rights (or 
the role of Human Rights Commissioner may be given to an existing body such as 
the Australian Human Rights Commission) with the function of complaints handling 
and conciliation in response to allegations of breaches of human rights.   

In the ACT, the Human Rights Commissioner’s role includes reviewing law for 
compliance with protected rights, and reporting to the Attorney-General on a 
regular basis.536  The Federal Commissioner's role could also include this function.  
It has been suggested that if the Commissioner has the role of investigating 
complaints, this would actually assist it in its other role of closely monitoring 
compliance with, and interpretation of, a Federal Charter and providing feedback to 
the government, highlighting issues of concern.537  Alternatively the Federal 
Commissioner could be associated with an alternative body such as in Victoria.  
The Victorian Charter provides for the pursuit of a breach through the 
Ombudsman, but not the Victorian Equal Opportunity and Human Rights 
Commission.   

If a Federal Government decides to include Economic, Social and Cultural Rights 
protection, a Federal Charter could provide for the Human Rights Commissioner 
(or another existing body such as the Australian Human Rights Commission) to 
receive complaints from individuals who allege a breach of their Economic, Social 
and Cultural Rights.538     

A Federal Charter also could require all public authorities to publish in their annual 
audit reports the details of all complaints received, the Commissioner’s 
recommendations as well as any actions taken, or alternatively, the reasons for not 
taking remedial action.   

Additionally, the Commission may publish in its annual report details of all 
complaints received, including referral and recommendation details, actions taken 
by the public authorities and any reasons given by the public authorities for actions 
not being taken.   

                                                      
535 Dinah Shelton, above n 503, 79–80. 
536 Julie Debeljak, 'Submission on How Best to Protect and Promote Human Rights in Victoria' Castan Centre for Human 
Rights Law, 1 August 2005, available at www.law.monash.edu.au/castancentre/publications/submissions.html, 7. 
537 Gabrielle McKinnon, above n 484, 3. 
538 An important related issue will be the implementation of a public education programme to ensure that people are made 
aware of the distinction between their Civil and Political Rights and Economic, Social and Cultural Rights.  The 
Commissioner could consider all complaints received (using policies, guidelines or regulations made for the purpose), to 
determine whether the complaint raises any issues which, in the Commissioner’s opinion, should be addressed by the 
relevant public authority.   
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Access to a system for considering and processing complaints is considered to be 
an important measure of accountability.539  It would also give content and meaning 
to protected human rights.540  However, there is some concern that the 
Commissioner could be overwhelmed with a large number of individual complaints, 
distracting the Commissioner from its other roles of human rights monitoring, 
promotion and education.  Therefore, it has been suggested that the Commissioner 
be given a discretion to refuse to investigate trivial or vexatious complaints, and 
that the Commission would require sufficient resources and staff to enable it to 
carry out its various functions adequately.541 

(g) Remedies that are ‘just and appropriate’. 

A broad category providing for such remedies as are just and appropriate in the 
circumstances would allow maximum flexibility and discretion in providing 
remedies.  This will enable the most appropriate and effective remedy (or 
remedies) to be provided in each particular case and provides scope for new 
remedies to be developed. 

 

                                                      
539 Human Rights Consultation Committee, above n 468, 115. 
540 Gabrielle McKinnon, above n 484, 3. 
541 Ibid. 
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List of defined terms 
ACT Human Rights Act Human Rights Act 2004 (ACT) 

ACT Australian Capital Territory 

AHRC Australian Human Rights Commission 

bill of rights A constitutional human rights law 

Canadian Charter Canadian Charter of Rights and Freedoms (enacted as Schedule B to the 
Canada Act 1982 (UK)) 

CAT Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment 

CERD Convention for the Elimination of All Forms of Racial Discrimination 

CESCR United Nations Committee on Economic, Social and Cultural Rights 

Constitution Commonwealth of Australia Constitution Act 1901 (Cth) 

CROC Convention on the Rights of the Child 

DCA Review Department for Constitutional Affairs, Review of the Implementation of the 
Human Rights Act (July 2006), available at: <http://www.dca.gov.uk/peoples-
rights/human-rights/pdf/full_review.pdf> 

ECHR European Court of Human Rights 

European Convention European Convention on Human Rights 

Federal Charter  A possible Australian federal human rights law 

HREOC Human Rights and Equal Opportunity Commission 

HRLRC Human Rights Law Resource Centre 

human rights law Generic reference to legal protections for human rights 

ICCPR International Covenant on Civil and Political Rights  

ICESCR International Covenant on Economic Social and Cultural Rights 

NZ Bill of Rights Bill of Rights Act 1990 (NZ) 

protected rights Rights protected by human rights law 

Racial Discrimination Act Racial Discrimination Act 1975 (Cth) 

States party States that are party to a treaty. 

Twelve-Month Review ACT Department of Justice and Community Safety, Human Rights Act 2004: 
Twelve-Month Review - Report (2006), available at 
<www.jcs.act.gov.au/HumanRightsAct/Publications/twelve_month_review.pdf> 

UDHR Universal Declaration of Human Rights 

UK Human Rights Act Human Rights Act 1998 (UK) 

UNHCHR Office of the United Nations High Commissioner for Human Rights 

UNHRC United Nations Human Rights Committee 

US United States of America 

Victorian Charter Charter of Human Rights and Responsibilities Act 2006 (Vic) 
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